Question 1. I'm having trouble figuring out when something is an alternative contingent remainder vs. an executory interest.
Answer 1. Definitions: (a) A remainder (be it contingent or not) is a future interest that _may_ take effect upon the natural expiration of the preceding freehold estate.


(b) An executory interest is a future interest that _cannot_ take effect upon the natural expiration of the preceding freehold estate.


Since the only freehold estate that is at all common today in the US of A and that has a natural expiration is the life estate, look for a life estate and ask yourself the question: could this take effect upon the death of the life tenant?


Example: To A for life, remainder to B if she is 21. Could B take when A dies. Sure, if she's 21. B's interest is a contingent remainder.


Example: To A for life, remainder one day after A's death to B if she is 21. Could B take when A dies? Nope. There's a one day reversion in the Grantor. The Grantor's reversion is a fee and has no natural expiration. Hence, B's interest is an executory interest.


Alternative remainders are a bit more complicated.


Example: To A for life, remainder to B if she is 21, if not to C.


Rule of thumb: If the first remainder is a contingent remainder, the alternative will be one as well.


Example: To A for life, remainder to B, but if B fails to reach the age of 21, remainder to C.


Here the remainder in B is vested subject to being divested by B's dying before she is 21. B's remainder is a remainder in fee. Hence, C's interest must be an executory interest, since it takes effect by cutting short B's fee. Rule of thumb: If the first remainder is vested (or becomes vested), then the alternative interest will be an executory interest.
Question 2. I am hoping you can explain a means of analyzing the following problem:

"David conveys Greenacres to Professor Donahue for life, then to Frank and his heirs, but if Greenacres is not used as a farm, then to John and his heirs."

When we are assigning parties their interests, how do we determine whether or not the "farm usage" requirement applies to Prof. Donahue? That is, if we are trying to determine whether or not Frank has a vested remainder subject to divestment or a vested remainder subject to executory limitation how do we know if the farming requirement is global or if it only takes effect after Frank or Frank's heirs have the farm?

Answer 2. Whether the condition applies to both the life estate and the remainder is anyone’s guess. That is to say, I know of no standard interpretive principle that tells you how to resolve this ambiguity. My instinct would be to apply it to both, but that’s because I can’t see why anyone would want to insist that the remainderman farm without also insisting that the life tenant do so too.

You should be aware, however, that what you have created is almost certainly not enforceable. The executory interest in John and his heirs is void under the Rule Against Perpetuities. That leaves us with a fee simple on a condition subsequent with no right of entry retained. Standard doctrine will not imply rights of entry (contrast possibilities of reverter). Hence, F. has what is, in effect, a vested remainder in fee simple absolute.

