Question 1. In your memo on the 2000 exam, when you got to the part about the covenant you said "So, I am forced back to the traditional “touch and concern” requirement and its modern policy analogue, “unenforceable as against public policy.”  I am unclear how "unenforceable as against public policy" is the modern analogue of the touch and concern requirement? Are you saying we no longer look at touch and concern but only if it violates public policy concerns?

Answer 1. I was probably going too fast. Everyone still has a touch-and-concern requirement. The question is what does it mean. Restatement3 suggests that's it's really a surrogate for a policy determination whether a particular type of interest should be allowed to run with the land. That's based on a careful reading of a number of recent cases. Whether the courts will adopt this understanding of the requirement only time will tell.

Question 2. In the same memo, you also said that the covenant is "carefully drafted to apply to those who occupy the property not to those who buy it.  (Hence, one could argue that even if not a single officer or director of W speaks French, that’s not a problem.)" I don't quite understand why leasing part of the land (or even being on the land for your job) is not occupying it? It seems like "occupy" is a stricter standard than "buy". However you discuss how the word "occupy" does not make it a direct restraint on alienation but is still some kind of restraint on alienation.

Answer 2. The distinction between ownership and occupation is well established. A rather famous California case held that condition in a deed that the property be occupied by a given fraternal lodge did not violate the rule against direct restraints on alienation because the the lodge could sell the property to anyone they wanted. They would only violate the condition if they ceased to occupy the property, and they could occupy even if someone else owned it. Of course, from a policy point of view this condition poses a considerable hindrance to the practical alienability of the land.

Question 3. I have a question about the Fall 2004 exam. I just read through the prompt as well as your model answer, and I am concerned that I would not be able to answer this question if it were given to me. I guess I am wondering whether you focused on different concepts and ideas that semester resulting in a different prompt, or whether we are expected to be able to answer this question based on what we have learned this semester? It's possible I just have to study a lot more, but I at least wanted to ask so I can best use the time I have left before the exam on Friday.

Answer 3. The 2004 class was quite similar to this year's in terms of coverage. The course was an hour longer, so we spent a bit more time on each of the pieces. There may have been some pieces of doctrine that the students who took that course remembered better because of the extra time, though I have my doubts.

No one covered everything that was in the 'model answer'. Some people focused on the three specific questions. Some people focused on the overall policy. Everyone who had a resonably good mastery of the course material got at least B (we had a different grading system then). Folks got into the A/A- range (basically our current 'honors') by doing really well either on the policy or on the doctrinal questions. No one did equally well on both. There's only so much that you can do in a day.

As to how you should study for such an exam, I wouldn't study for it in any way different from how you would study for a more doctrinal exam, like the one that we used as a sample. The difference between ok (pass) and 'that's really good' (honors) is imagination and common sense. Once you feel comfortable with the basic doctrines (and the reasons for them) the best way to prepare for the exam is to make sure that you get a good night's sleep.

Question 4. While doing one of your old practice exams, I noticed that one of the questions in the 2008 exam was about antique dealings. Should we know how to answer that? I cannot think of how to relate the information we learned to this material (unless it is under the wild animal theories).

Answer 4. I passed out before the 2008 exam the two memos that are included in the exam and told the students to read a section of the materials that had not been assigned, the section on how the concept of adverse possession applies to personal property. The ideas are similar to those that are used in the case of adverse possession of land but not quite the same. Similarly, the ideas about treasure trove and found goods that are laid out in the memo are similar to the ideas that we explored in the context of the cave cases and in the wild animal cases, but they are not quite the same. The statute about antiquities (which is, in fact, a statute that a number of states have) adds some complexities. Hence, people came to the exam with some sense that they were going to have deal with these things, and most of them did quite well. If I were going to do something like that on this exam, I would have done it by now.

Question 5. I've looked over the 2008 exam question you posted and the sample answer you provided.  I'm having trouble understanding part of your answer:

“When the Johanson farm was sold in 1961, four people signed the deed. As we have seen only one of them, F, had a present interest, and that only to a life estate.”

The will's residuary clause regarding the property states:

“If any of the life-tenants mentioned has neither a son nor a daughter living at the time he or she is to take the property, I devise the property to my residuary legatees or if they be dead, to their issue.” 

From my understanding, this clause means that F never gets the estate, and neither does N, because neither of them have children.  The estate should go directly to the residuary legatees after Borg's death.  (Of course, the question says they died childless, not that they did not have children at Borg's death.  But given that one has to make an assumption about whether they had children at the time of Borg's death in order to answer the question, isn't it at least as reasonable to assume that they did not have children at that time as it is to assume that they did not?)

Answer 5. The greatest piece of drafting Anders's will was not, but I think that if you consider the whole (a series of successive life estates in sons of which only the first two are valid under the RAP, with a series of successive life estates in daughters if there are no sons), you will probably agree that "he or she" in the clause that you quote refers not to the life tenant but to the child of the life tenant. Hence, F. has a life estate. It is not conditioned by his having a child at the time that he takes the estate. Rather, it refers to what happens upon his death. Out of context there may be some ambiguity (though the most immediate referent is the child not parent), but in context, I think it's reasonably clear. Interestingly, none of the people who took the exam had this problem.

Question 6. I just had a quick question about the 2009 exam (the house of Atreus).  For one, there's no mention that perhaps Atreus's 18 year adverse possession might be accepted as ownership through estoppel/laches, which seemed like a decent possibility to me.  Alternatively, I'm a little confused in your answer about the idea that Agamemnon's 1985 return could be "tied into the 1956-1974 possession of Atreus and used to bar Admete".  I was under the impression that being ousted in the midst of adverse possession not only disrupted but essentially closed the claim, and you had to start amassing the limitations period anew (unless it was less than a year of disruption, i.e.).  Could you explain briefly why the first possession wouldn't work but the later/interrupted tacking would?
Answer 6. Remember that adverse possession has to be adverse possession against somebody who has an outstanding claim. This is even truer of estoppel and laches; they are interpersonal. So who's the person? Admete. The answer did think about the application of estoppel/laches to Admete, though somewhat later: "2005 – the statute runs out against Admete. This argument is dependent on the argument made above that her possibility of reverter merged with her fee, but this seems most likely. Alternatively, we can point to the fact that possibilities of reverter are not favored. Adm has sat on her duff for 50 years and has not showed the slightest interest in exercising her present possessory interest. It would be bizarre to hold that she could claim an interest in the land if it ceased to be used for residential purposes." Whether simply doing nothing for 18 years will qualify as laches is a closer question. Perhaps something should have been said about it, but the facts are not set up in such a way as to emphasize the detriminental reliance on Admete's inaction by either Atreus or his sons. I'm not saying that it couldn't happen, and it probably should have been considered. But where the statute says 20 years, courts are reluctant to shorten the period with equitable doctrines. Contrast rights of entry, where the courts are quite willing to use estoppel/laches, because the statute doesn't begin to run until the right is exercised.

The one-year rule about breaks in continuity is statutory, and Hellas does not seem to have such a statute. Like you, I think that most courts would be inclined to say that ten years is too long, and that there was a break in continuity (and even more so for the 18 years that Thyestes was out of possession). If that's right, then we have to wait for Agamemnon (continued by Clytemnestra) to run out a continuous 20-year period. The violence that was involved at every stage of this case might, however, lead a court to push in the other direction. Here's another way of thinking about it: The continuity requirement is not expressly in the statute (at least not in most statutes), and it's hard to derive it from the plain meaning of the statute. Literally applied, the statute says that anyone who is dispossessed has 20 years to get back in, either by suing or by simply recovering possession.

Question 7. On your 2009 exam, there is the land court statue which states that "anyone who was possessed of land and had paid taxes on it for seven consecutive years could file a claim to the land upon presenting evidence from the city of the payment of taxes and an affidavit of possession.  The description of the property would correspond to that on the city's tax registers."  In your explanatory memo, you say that the land court statue could possibly be challenged as an improper takings.  Is it a reasonable construction of this statue (to avoid the Constitutional issue) that a court would consider it an addition to the adverse possession requirements?  That is, to interpret it as requiring the length of time required to be only 7 years, thus avoiding the Constitutional issue?

Answer 7. I don't think that there's much doubt about the constitutionality of a statute that cuts down the statute of limitations to 7 years under certain circumstances. That is to say, I think it's clearly constitutional. The problem is whether such a statute would be unconstitutional if it were interpreted to eliminate the hostility requirement for adverse possession. Consider this example (which is, in fact, quite common). A holds land as a tenant for 25 years. The lease requires that he pay the taxes. After 7 years of possession and paying the taxes, A files to become the owner under the statute given in the problem. I think there is a genuine constitutional problem if the statute were interpreted to give him fee ownership of the property. If the court interprets the statute as to mean "anyone who possesses the land under claim of right rather than permissively," then the constitutional problem goes away.

