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2| The Ornigin of the Western Legal

Tradition in the Papal Revolution

MONG THE PROPLES of western Europe in the period prior to
the: cleventh century, law did not exist as a distinet system of
regulaton or as a distinct system of thought. Each people had,
to be sure, its own legal order, which included occasional legal enact-
ments by central authonities as well as innumerable unwritten legal rules
and institutions, both secular and ecclesiastical. A considerable number
ol individual legal terms and rules had been inherited from the earlier
Roman law and could be found in the canons and decrees of local ec-
clesiastical councils and of individual bishops as well as in some royal
legislation and in customary law. Lacking, however, in both the secular
and the ecclesiastical spheres, was a clear separation of law from other
processes of social control and from other types of intellectual concern,
Seeubar aw as a whole wis not*disembedded” from general tribal, local,
andd feadal custom or from the general custom ol royal and imperial
houscholds, Similarly, the law of the church was largely  ditfused
throughout the life of the chureh — throughout its steuctures of aathority
i well anats theology, ws moral precepts, it hioaegy —and i oo, wies
promarily local ind vegional and primarily customary vather than ven
teadized or enacted, There were no professional judges or lawyers, There
were no hierarchies of courts,

Also tacking was a perception of law as a distinet “body” of rules and
concepts. There were no law schools. There were no great legal exts
dealing with basic legal categories such as jurisdiction, procedure,
crime, contract, property, and the other subjects which eventually came
o form structural elements in Western legal systems. There were no
developed theories of the sources of law, of the relaton of divine and
natural law to human law, of ecclesiastical law o secular law, of enacted
law to customary law, or of the various kinds of secular law —feudal,
royal, urban—to one another.
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The relatively unsystematized character of legal regulation and the
relatively undeveloped state of legal science were closely connected with
the prevailing political, econornic, and social conditions. These included
the predominantly local character of tribal, village, and feudal com-
miunities; their relatively high degree of economic self-sufficiency; the fu-
sion of authorities within each; the relative weakness of the political and
economic control exercised by the central imperial and royal authorities;
the essentially military and religious character of the control exercised by
the imperial and royul authorities; and the relative strength of informal
conununity bonds of kinship and soil and of milicary comradeship.

Inahe Jate eleventh, the twellth, and the carly thiteenth centuries a

tundunental change ook plisce i western Farope 1o the very nature of
law both as a political institution and as anintellectual concept, Law
became disembedded. Politically, there emerged for the first time strong
central authorities, both ecclesiastical and secular, whose control
reached down, through delegated officials, from the center to the locali-
ties. Partly in connection with that, there emerged a class of professional
jurists, including professional judges and practicing lawyers. Intellec-
tually, western Europe experienced at the same time the creation of its
first law schools, the writing of its first legal treatises, the conscious
ordering of the huge mass of inherited legal materials, and the develop-
ment of the concept of law as an autonomous, integrated, developing
body of legal principles and procedures.

The combination of these two factors, the political and the intellec-
tual, helped o produce modern Western legal systems, of which the first
was the new system of canon law of the Roman Catholic Church (then
regularly called for the first time jus canonicum). It was also at that time
divided into “old law” (jus antiguum), consisting of carlier texts and
canons, and “new law” (jus novun), consisting of contemporary legisla-
tion and decisions as well as contemporary interpretations of the earlier
texts and canons. Against the background of the new system of canon
law, and often in rivalry with it, the European kingdoms and other
polities began to create their own secular legal systems. At the same time
there emerged in most parts of Europe free cities, each with its own
governmental and legal institutions, forming a new type of urban law.
In addition, feudal (lord-vassal) and manorial (lord-peasant) legal in-
stitutions underwent systematization, and a new system of mercantile
law was developed to meet the needs of merchants engaged in intercity,
interregional, and international trade. ‘The emergence of these systerms
of feudal law, manorial law, mercantile law, and urban law clearly in-
dicates that not only political and intellectual but also social and
economic factors were at work in producing what can only be called a
revolutionary development of legal institutions. In other words, the
creation of modern legal sy'stems in the late eleventh, twelfth, and
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carly thirteenth centuries was not only an implementation of policies am'd
theories of central elites, but also a response to social and economic
changes “on the ground.” ‘ ,

Religious factors were at work, as well. The creation of. modern legal
systems was, in the first instance, a response 1o a revolutionary change
within the church and in the relation of the church to the secular
authorities. And here the word “revolutionary” has all the modern con-
notations of class struggle and violence. In 1075, after some twenty-five
years of agitation and propaganda by the papal party, Pope Gregory YII
dechived the political and legal supremacy of the papacy over the entire
chureh and the independence of the clergy from secular control, (i|'(~g(?a'y
also asserted the ultimate supremacy of the pope in yecular matters, in-
cluding the authority o depose emperors and king..\'. 'l'l\c. cmperor—
Henry 1V of Saxony — responded with military action. Civil war be-
tween the papal and imperial parties raged sporadically throughout
Europe until 1122, when a final compromise was reached by a concordat
signed in the German city of Worms. In England and Norf’nandy, the

soncordat of Bec in 1107 had provided a temporary respite, but the
matter was not finally resolved there until the martyrdom of Archbishop
Thomas Becket in 1170.

The great changes that took place in the life of the Western Chlfr.ch
and in the relations between the ecclesiastical and the secular authorities
during the latter part of the eleventh and the first part of the twelfth cen-
turies have traditionally been called the Hildebrand Reform, or the
Gregorian Reform, alter the German monk Hildebrand, who was a
lcader of the papal party in the period after 1050 and who ruled as”Pf)pe
Gregory VII from 1073 to 1085. However, lheA term “Reform” 15 a
serious understatement, reflecting in part the desire ol the papal party
itself—and of later Roman Catholic historians—to play down the
magnitude of the discontinuity between what ha.xd gone before and what
came after. The original Latin term, reformatio, may suggest a more
substantial break in continuity by recalling the sixteenth-century Protes-
tant Reformation. Another term used to denote the same cra, narr@ly,
(he Investiture Struggle, is not so much an understatement as an oblfquc
statement: by pointing to the struggle of the papacy to wrest 1r0m‘
emperor and kings the power to “invest” bishops with the symbols of
their authority, the phrase connects the conflict between (h? papal and
imperial (or royal) parties with the principal slogan of tbc papal
reformers: “the freedor of the church.” But even this dramatic Qogan
does not adequately convey the full dimensions of the r.evolunonary
transformation, which many leading historians have corTsxdered to be
the first major turning point in European history, and which some havc.:
recognized as the beginning of the modern af%.:f:,l What was involved
ultimately was, in Peter Brown's words, “the disengagement of the two
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spheres ol the sacred and the profane,” from which there stemmed a re-
lease of energy and creativity analogous to a process of nuclear hission. 2

Church and Empire: The Cluniac Reform

Prior to the late eleventh century, the clergy of Western Christendom
—bishops, priests, and monks —were, as a rule, much more under the
authority of emperors, kings, and leading feudal lords than of popes. For
one thing, most church property belonged to those very emperors,
kings, and feudal lords. As lay proprictors, they not only controlled
church lands and incomes but also appointed persons—often selected
from among their close relatives —to the bishoprics and other ecclesiasti-
cal offices which were part of their property. Such power of appointment
o ecclesiastical offices (“benefices™ was often very lucrative, since those
offices usually carried the obligation (o provide revenue and services
from the lands which went with them. Thus a bishopric was usually a
large feudal estate, with manorial lords to administer the agricultural
economy and to carry out military duties, and with peasants to provide
the labor. A lesser church oflice within the bishopric—an ordinary vil-
fage parsonage, for exannple = might also be alaerative property; the pa-
tron would be entitled o ashare of the agricultural produce and of the
income rom various kinds ol cconomic services.

In addition o its political-cconomic subordination, the church was
also subject in ity internal strocture o the control ol deading laymen,
Fruperors and kings catled churel councils and promulgated chureh law.
At the same time, bishops and other prominent clergy sat in governmen-
tal bodies—local, baronial, and royal or imperial. The bishopric was
often a principal agency of civil administration. Bishops were important
members of the feudal hierarchy. Marriage of priests, which was very
widespread, brought them into important kinship ties with local rulers.
Emperors and kings invested bishops not only with their civil and feudal
authority but also with their ecclesiastical authority. Thus there was a fu-
sion of the religious and political spheres. A dispute over the jurisdiction
of a bishop might end up at Rome or in a regional synod, but it might
also end up in the court of a king or of the ciperor.

The system was similar to that which prevailed in the Eastern Roman
Empire, and which was later denounced in the West as Caesaropapism.

I is not strictly correct, however, to speak of the kings and emperors
of western Europe in the sixth to eleventh centuries as “laymen.” That is
what the pope calied them after 1075, but before then they had had un-
disputed religious functions. Tt is true that they were not clergy; that is,
they were not ordained priests. Nevertheless, they were “deputies of
Christ,” sacral figures, who were considered 1o be the religious leaders of
their people. They were often said (0 he nien made holy by their anoint-
mient and to have healing powers. The emperor, especially, claimed o
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be the supreme spiritual feader of Ghristendom, whom no man could

judge, but who himsell judged all imen and would be responsible for all

men at the Last Judgment.?

The empire of Gharleniagne or of Henry 1V is not to be confused with
the earlier Roman Finpire of Caesar Augustus or of Constantine.
Although an illusion of continuity with ancient Rome was maintained,
the Carolingian term “empire” (imperium) referred not to a territory or a
federation of peoples but rather to the nature of the emperor’s authority,
which was in fact very different from that of the earlier Roman
emperors. Unlike Caesar, Charlemagne and his successors did not rule
their subjects through an imperial bureaucracy. There was no capital
city comparable to Rome or Constantinople — indeed, in sharp contrast
to Caesar’s city-studded empire, Charlemagne and his successors had
hardly any cities at all. Instead, the emperor and his household traveled
through his vast realm from one principal locality 1o another. He was
constantly on the move, traveling in France, Burgundy, ltaly, Hungary,
as well as in his Frankish-German homeland. In an economy which was
alimost entirely local, and in a political structure which gave supreme
power to tribal and regional leaders, the emperor had both the military
(ask of maintaining a coalition of tribal armies which would defend the
ermpire againgt eneinies from without and the spivitual task ol maintain-
iny the Christian faith of the cInpire against a reversion (o paganisin. He
lullv(l by holding court. He was first and foremost the judge of his peo-
ple. When he arrived in a plice he would hear complaints and do justice;
he was also the protector of the poor and weak, the widows, the orphans.

“The empire was not a geographical entity, but a military and spiritual
authority. It was not called the Roman Empire until 1034, and it was not
called the Holy Roman Empire until 1254,

In the tenth and early eleventh centuries there was a strong movenment
to purge the church of feudal and jocal influences and of the corruption
that inevitably accompanied them. A leading part in this movement was
played by the Abbey of Cluny, whose headquarters were in the town of
that name in southern France, Cluny is of special interest from a legal
point of view because it was the first monastic order in which all the
monasteries, scattered throughout Europe, were subordinate to a single
head. Prior to the founding of Cluny in 910, each Benedictine mon-
astery had been an independent unit ruled by an abbot; usually under
the jurisdiction of the local bishop, with only a loose federal connection
with other Benedictine monasteries. The Cluniac monasteries, on the
other hand, which may have numbered well over a thousand within a
century after the order was founded, were all ruled by priors under the
jurisdiction of the Abbot of Cluny. For this reason Cluny has been called
the first translocal corporation;* ultimately it served in this respect as a
model for the Roman Catholic Church as a whole.
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Cluny’s nuportance as a model of ranslocal, hierarchial, corporate
government was matched by its importance in supporting the first peace

movement in Europe. In a number of synods held in different parts of

southern and central France near the end of the tenth century, the idea
of a Peace of God was given official sanction not only by the clergy but
by secular rulers. The peace decrees of the various synods ditfered in
detail, but in general they all forbade, under pain of excommunication,
any act of warfare or vengeance against clerics, pilgrims, merchants,
Jews, women, and peasants, as well as against ecclesiastical and
agricultural property. Moreover, they generally made use of the device
of the oath 1o secure support; that is, people were asked to swear collec-
tively to support the peace. At the Council of Bourges in 1038, for exam-
ple, it was decreed that every adult Christian of the archdiocese should
take such an oath and should enter a special militia to enforce the peace.
In addition to the protection of noncombatants, the peace movement,
which spread throughout most of western Furope, came to include a
prohibition of warfare on certain days. Authored by Abbot Odilo of
Cluny (994-1049), the Truce of God suspended warfare at first from
Saturday noon until carly Monday morning, and later from Wednesday
evening until Monday morning as well as during Lent and Advent and
on various saints’ days.

The eflorts of Cluny and the church generally to exempt certain
classes of people from military service and from attack on their person or
property, and to restrict fighting to certain times, could be only partly
successful in an age of violence and anarchy such as the tenth and
eleventh centuries. The importance of the peace movement for the
future, however, and especially for the future of the Western legal tradi-
tion, was enormous, for the experience of collective oath-taking by
groups in the name of peace played a crucial role in the founding of cities
in the late eleventh century and thereafter, in the formation of guilds
within cities, and in the promulgation of legislation by dukes, kings, and
emperors through the so-called ducal or royal peace and through the
“land peace” (pax terrae, Landfriede).

Above all, the Cluniacs and other reforming houses sought to raise the
level of religious life by attacking the ecclesiastical power of feudal and
local rulers, which wits manifested particalarly i the bhuying and selling
of chureh offices (ealled “simony™) and also in the relided pracices of
clerical marriages and clerical concubinage (called “nicolaism”), through
which bishops and priests were involved in local and clan politics. For
these eflorts to succeed, however, the support of a strong central power
was needed. The papacy would have been far too weak for this purpose;
at this time popes were, in fact, subordinate to the nobility of the city of
Rome. The Cluniacs successfully sought the support of the emperors,
Charlemagne’s successors, who governed the area including what is now
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western Germany, eastern France, Switzerland, and northern Italy. The
emperors, in turn, were glad to have Cluny’s support, as well as that of
other reform movements; with such support, in time, they wrested from
the nobles of Rome the power to appoint the pope.
Contrary to modern ideas of the separateness of the church and the
stute, the church in the year 1000 was not conceived as a visible, cor-
porate, legal structure standing opposite the political authority. Instead,
the church, the ecclesia, was conceived as the Christian people, populus
christianus, which was governed by both secular and priestly rulers
(regnum and sacerdotium). Long before Charlemagne conscmcd. to be
crowned emperor by the pope in 800, his devoted servant Alcgm, (.hc
English scholar and ecclesiastic, had referred to him as rul}cr of fl‘w im-
perium christianum (“Christian empire”), and Charlemagne huszeH in 794
had called a “universal” church council at Frankfurt at which he pro-
mulgated important changes in theological doctrine and ceclesiastical
law. Some historians argue that Pope Leo 111 made Charlemagne
emperor, but itis closer to the truth to say that Charlemagne mud'c Leo
papes and in 813 Charlemagne crowned his own son criperor without
benelit of clergy . In fact, later German emperors required fhc pope, on
his election, to swear an oath of loyalty 10 the emperor. Of the twenty-
five popes who held office during the hundred years prior to 1059 (when
a church synod for the first time prohibited lay imvcsmurc),‘ le:nty-onc
were directly appointed by emperors and five were dismissed by
emperors. Moreover, it was not only the German enxper():s \jvho con-
trolled bishops within their domain. The other rulers of Christendom
did the same. In 1067 William the Conqueror issued a famous decree
asserting that the king had the power to determine whether or not a pope
should be acknowledged by the church in Normandy and England, that
the king made ecclesiastical law through church s‘yn(.)ds convcr?edlby
him, and that the king had a veto power over ecclesiastical penalties im-
posed on his barons and officials. ) ‘
Imperial and royal control of the church was needed to emancipate it
from the corrupting influences of baronial and local pf)lntxcs a.nd
cconormics. However, this basic aim of the Cluniac Reform faced an in-
superable obstacle: the clergy were so thoroughly enmeshed in the
political and cconomic structure at all levels that |hf-y could not l)('. tX-
traveted from it Under the acgis of the great reforming emperors of the
tenth and eleventh centuries, the monastic orders could be cleansed and
the papacy could be strengthened, but the d}xurch as a whol'c could 'noci
be radically reformed because it was not independent. Simony an
nicolaism remained burning issues. . . '
Nicolaism (clerical marriage) was not only a moral. issue, in the nar-
row sense, but also a social and political and‘ economic issue. Marna.gc
brought the priesthood within the clan and feudal structure. It also n-
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volved the inheritance of some church oflices by priests’ sons and other
relatives. This, at least, placed some Himits upon simony (sale of ce-
clesiastical heneficies). I no church oflices were to be heritable, could ap-
pointment (investiture) continue to be left in lay hands? More fun-
damendally, were emperors and kings spiritually qualified 10 make the
Jrge number of new appointments to high clerical ollices that would be
requived i priests could no fonger mavry and have heirs o sueeeed
them? And what about fower clerical oflices that were 1o be filled at the
hehest of teadal lords?

There had always been a certain tension associated with the subordin-
ation of the clergy, and especially the papacy, to persons who, however
dignified and even sacred their offices, were not themselves ordained
priests. At the end of the fourth century, St. Ambrose, Bishop of Milan,
had said, “Palaces belong to the emperor, churches to the priesthood”;
and he had excommunicated Emperor Theodosius, lifting the curse of
anathema only alter the emperor had done penance. A century later
Pope Gelasius 1 had written to the Emperor Anastasius: “F'wo [swords)
there are, august emperor, by which this world is chiefly ruled, the
sacred authority of the priesthood and the royal power .. . If the bish-
ops themselves, recognizing that the imperial office was conferred on
you by divine disposition, obey your laws 5o far as the sphere of public
order is concerned . . . with what zeal, I ask you, ought you to obey
those who have been charged with administering the sacred mysteries [in
matters of religion]?” This was the original “two swords” doetrine: the
priesthood administered the saered mystevies, but the emperors made
the aws, inclading the ecclesinstical aws, Among the Franks, kings and
cniperors hid often depended on the support of popes and had acknowl-
edped their superiority, and thi ul‘hisln;ps generally, inmatters of fuith,
The idea of eeclesiastical autonomy had deep roots in scriptural author-
ity as well. Yet in fact Frankish emperors, and in the tenth and eleventh
centuries German emperors as well as French and English kings —plus
Spanish, Norse, Danish, Polish, Bohemian, Hungarian, and other ruj-
ers — governed bishops even in matters of religious doctrine, just as the
Byzantine emperors had done. Moreover, they invested dergy with the
insignia of their clerical offices: Frankish emperors and kings bestowed
upon bishops the ring and pastoral stafl that symbolized their episcopal
authority, and uttered the words, “Accipe ecclesiam!” (“Receive the
church!”). This placed both the secular sword and the spiritual sword in
the same hand. The justification was that emperors and kings were con-
secrated, sacral rulers, “deputies of Christ.” There were many bishops,
of whom the Bishop of Rome was primate (first among equals), but there
was only one emperor, and within cach kingdom only one king.

The Bishop of Rome had the tide “deputy of St Peter.” Only in the
twelfih century did he acquire the title "deputy of Christ.” Only then was
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the emperor compelled o relinquish that title. As deputy of (.Zhr-is(, the
pope claimed to wicld both swords—one directly, the other indirectly.
Now there were many sceular rulers but only one pope. . ‘
The primacy of the Bishop of Rome among the other b.lshops ol the
church had been asserted as carly as the fourth, and possibly even the
third, century, and had occasionally — though by no means always—
been acknowledged by other leading bishops. Primacy. however, ('f)lll(\
mean many different things. Aslong as the churel in the West remained
largely decentralized and under the control of lm;ul lay l'}llt'l'?i, p;\l?ul
authority was inevitably weak and was closely linked vynlh lmvpcnal
authority, which was also weak. The occasional struggle of loca! bishops
and local churches to emancipate themselves from local lords might thus
take the form of appeal to either imperial authority or papal .éu'th()rity or
both. Only rarely did contlict escalate to higher levels. A striking exarn-
ple was the great forgery of the mid-ninth century kn()?'vn as .thc Pscudo-
Lsidore, or False Decretals. This was a huge collection f’t letters and
deerees, falsely attributed to popes and councils fromn the !()\ll‘l}.) century
on; it was directed against the efforts of the Archbishop o.l Rheims, sup-
ported by the emperor, (o prevent his clergy from having recourse to
Rome to decide disputes. The fact that for this purpose the author had to
concoct a multitude of documents tells something of the nature of
episcopal authority in the church at that time and before. In fact, thf
Pseudo-Isidore was not composed in Rome and was not generally ac-
cepted by the popes until over two hun(lx‘t:fi years la(cr‘, whcr? t‘he papal
party used it o justity ais quite different from ll‘msc of the ():lgxm‘ll text.
I tl'\r latter part of the ninth century Pope Nu-lml;m. I (856-867) ('h(l
assert papal authority not anly over archbishops and bishops, declring
that their sees could not Le filled without his mnxm.\l,.l)u( also over
ciperors, declaring that kings were not entitled o sitin ']\.ulgmv‘nl '(Wv,l
priests and that priests were exempt from l!m _]unsdmfon of kmgs.-
Again, however, such assertions were more important for l)’.lc hm.Arc
than for their own time. They did not change the r%'allty of nmpe.nal,
royal, and local lay Jordship over the church. Indeed, in the }at(er mn'{l‘x,
ihe tenth, and the carly eleventh centuries, the prestige of the papacy
was at its lowest ebb, and it was the emperors who ancn.\p(cd (o raise it.
The primacy of the Bishop of Rome among .other bishops also gavc:
the king of the Germans a reason to take his armies downracross [bc Alps‘
cvery few years o reassert his imperial claun to bn“ .pm(ccl()r of Rome
against the Lombard and Tuscan and Roman nobility. N
The spiritual authority of the emperors be}cumcj increasingly
anomalous in the eleventh century, as simony and mcolms.m p.rovcd o
deeply ruoted for them to overcome. In 1046 the sub()r(hmu.u;n o‘ffh(.
bishops of Rome to the emperor became not only an()mul()u.s‘ ut suf:\l
Jdatous when Henry 111, upon arrival in Rome 1o celebrate his imperia
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coronation, siaw to it that three rival popes were deposed and a lourtd
('l(‘}'l('(l, His appointee died alter o few months in office, wud a %('("0 A l
l)_mnlt?t‘- died a few weeks later —both said 1o have l)t‘,(ﬁl; p(’)is‘(‘)r;vd l;u l‘"'lp'-
(l.uns in Rome that resented imperial intervention in the la!l*xirs cz,l' 3(‘-
(71()/.7‘ A third appointee, Leo IX (1049-1053), though a (‘lm:‘ kin%m')c
_ar?(l friend of Henry III, rejected the concept of the pépacy as':lvhishA ‘“
of the emperor, and asserted not only his own indcpcnd(‘n(‘e‘ ll)u‘t ‘als(:)p:'(;
power over all other bishops and clergy, even ()utsidc‘tile vevm yire )
’ During Leo’s reign a group of his protégés—Iled by Hil(llcbljk;xld——
formed a party which proposed and promoted the idea ;)f‘ »apal
supremacy over the church. Among its techniques was wi(l('wl)r:'l(i
pul')lu‘uy for the papal program. FEventually a large polemical i I] ( l'('
v?'ln('h included many hundreds of pamphlets, was (:ir(‘ulé;ccl l() ’ “”_’
tisans of various sides. One historian has called this pcrioa “the ﬁrsty e

age of propaganda in world history.”® The papal pamphlets urged (”gf:”e'af
tians to fcfusc to take the sacraments from priests living 'in coi(‘ub;n:rsc
or marriage, contested the validity of clerical appointments ;nadc Ei)n
return for money payments, and demanded the “freedom of the
church”—that is, the freedom of the clergy, under the pope, fr :
coperor, kings, and fendad Tords, Finadly, in 1059 ;v| vuu;u!il Iin‘,Rmm'
called by Pope Nicholas 11 decled for e first time the rigl i('";”

Roman cardinals to eleet the pope, e

The Dictates of the Popé

?l was Hildebrand who in the 1070s, as Pope Gregory VI, turned the
rchl)rm movement of the church against the vcr);r impcria’J auth)"t(‘
which bad led the Cluniac reformers during the tenth and early elcv( n ly
centurics. Gregory went much farther th;m his predcccssorsy }‘[c o
claimed the legal supremacy of the pope over all (]hris(iér;; arll(.l the ll;r(')-l
supremacy of the clergy, under the pope, over all secular axljlllt)ritig“1
liopes, he said, could depose emperors—and he proceeded to de e
Emperor Henry IV, Moreover, Gregory proclaimed that all bis}rl)(())sz
were to be appointed by the pope and were 10 be subordinate ultime: l;)
to lknm and not to secular authority. e

Gregory had been well prepared to ascend the papal throne. He had
been tlu'.. dominant force in the reigns of the popes Ni‘(:h( la AII
(‘l‘()SHAH)()l) and Alexander IT (1061-1073). Also, in 1()755 at lhl‘)'l sc of
fifty, le' was ready (o exercise the enormous will and pride and )e:‘f ‘ (al
authority for which he was notorious. Peter Damian (l()()7-1()7125 Ov\::
hid heen associated with him in the struggle for papal supremac i m
the 10508, onee addressed him ay “iny holy Satan,” mul| slui(l' ’:;;,1 ql:::I(l(I
hay ever heena commtand (o me--evil but lawlul, Would ‘lh'n rh"l
always served God and Saint Peter as faithfully as I have scrvc:l lhvcd"(”

A e ey gt e Py AT N
dern scholar has described Gregory as a nian with an overpowering
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sense of mission, who pressed his ideas with “frightening severity and
heroic persistence ... regardless of the consequences to himself or o
others [and who) had, to say the least, the temper of revolutionary.™?

Ouce he became pope, Gregory did not hesitate to use revolutionary
tactics to accomplish his objectives. In 1075, for example, he ordered all
Christians to boycott priests who were living in concubinage or mar-
riage, and not to accept their offices for the sacraments or other pur-
poscs. Thus priests were required to choose between their respon-
sibilities to their wives and children and their responsibilities to their
parishioners. As a result of opposition to this decree, there were open
riots in churches and beating and stoning of those who opposed clerical
marriage, One writer, in a pamphlet entitled “Apology against Those
who Challenge the Masses of Priests,” stated that Christianity was being
“rampled underfoot.” “What else is talked about even in the women's
spinning-rooms and the artisans’ workshops,” he asked, “than the confu-
sion of all human laws . . . sudden unrest among the populace, new
treacheries of servants against their masters and masters’ mistrust of
their servants, abject breaches of faith among friends and equals, con-
inst the power ordained by God? . . . and all this backed by

spiracices aga
ny

authority, by those who are calted the leaders of € hiristendom.,

Packing armies of it owi, how was the papacy o make good ity
clinims? Tow was it to overcome the armies of those who would oppose
papal supremacy? And apart from the problem of meeting forceful op-
position, how was the papacy to exercise the universal jurisdiction it had
asserted? How was it effectively to impress its will on the entire Western
Christian world, let alone Eastern Christendom, over which some claims
of jurisdiction were also made?

An important aspect of the answers to these questions was the poten-
tial role of law as a source of authority and a means of control. During
the last decades of the cleventh century, the papal party began to search
the written record of church history for legal authority to support papal
supremacy over the entire clergy as well as clerical independence of, and
possible supremacy over, the entire secular branch of society. The papal
party encouraged scholars to develop a science of law which would pro-

vide a working basis for carrying out these major policies. At the same
time, the imperial party also began to scarch for ancient texts that would
support its cause against papal usurpation.

There was, however, no legal forum to which either the papacy or the
authority could take ity case — except to the pope or the emperor
Bimsell. This, indeed, was the principal revolutionary element in the
qition. In 1075 Pope Gregory VI responded to it by “looking within
Dictatus Papae (Dictates of the

apparcnﬂy ad-

ilnp('riul

s own breast” and writing a document —the
Pupe)— consisting of twenty-seven terse propositions,
dressed to no one but himself, including the following:
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L The . o -

) 'I‘h w the Roman church is founded by the Lord alone

‘S. l hat the Roman bishop alone 1s by right called universal

;. 'i‘ha( lng’ alone may depose and reinstate bishops.

- hat l.ns legate, even if of lower grade, takes precedence, in a
. . sy - T ) ‘ ’
coune l],.()\(,l all bishops and may render a sentence of deposi-
ton against them. o
Fhat o lnm alone is 1t permitted o make new laws according to
the needs of the times, i

9.

That the pope ¢ i !

2 pope alone is the one whose feet are i
. 't are 1o be kisse @
i ed by all
10.  That his name alone is to be recited in churches
11, That he may depose emperors,

16, Thi ] ;
5. That no synod should be called general without his order

(7. The hapter or
l-h it o (l‘mplu or book may be vegarded as canonteal without
his authority.
18, The j 0t of hi evi
Phat no judgment of his nay be revised by anyone, and that he
\ :

alone may revise [the judgments| of all,
21. That the more important cases of every church may be referred
to the Apostolic Sce. ‘ l
27.  ‘That he may abs j " unjusi
. » may absolve subjects of unjust men fr i )
. 5 n {ro ir [oé
featty 1 m their [oath of]

This document was revolutionary —although Gregory ultimatel
managed to hnd some legal authority for cvcry\ one of‘ki(s provisions ')‘I
Ill")n‘(:l]nl)cr 1075 Gregory made known the contents of his Pe;.'l
F\f'Ium!'cslu, as it might be called today, in alctter to Emperor Ht"nr [I)i/
in \«.vhu'h he demanded the subordination of the emperor ;(m(l of il Y
Pcrml bishops to Rome. Henry replied, as did twenty-six of his bis.}tl lm'—
in letters of January 24, 1076. Henry's letter begins: “chrv‘ kin ‘ropb’
lhr()ugh usurpation but through the holy ordination ()i" G ‘T "
Hlldc‘brzmd, at present not pope but false monk.” It ends IO‘fY,' .
therefore, damned by this curse and by the judgment of all (()uAr’bishOu"
and by our own, go down and relinquish the ;1;)(731()“(' chair which U(Ph
}\f‘v(' ustirped. Let another go up to the dhrone of S, l’;n-r I l<| 'y')u
kfnp, by the grace of God, do siy unto you, together with all n'ur’l)iw;l:‘)l));',
(1) (lv(‘v,wn, po down [ Descende, deseende], 1o e danmmed thron 'hn.lll 1I|
ages.” The letter of the Dhishaps is inca sl vein, ending: "/tml i 'l'(
as you did publicly proclainm, no one ol us has h(vt(-n to y('m lhuxml‘l'“"'v
bishop, so also shall you hencelorth be pope for none of us ™ T
In response, Gregory excommunicated and deposed l'lc:x‘u‘y who i
January 1077 journeyed as a hurable penitent to Canossa w,hcrc llllrcl
pope was staying, and waited three days for the opportunit;l o present
himself barefoot in the snow and to confess his sins and declare if)is con-
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trition. Thus appealed 0 in his spiritual capacity, the pope absolved
Henry and removed the excommunication and deposition. This gave
Henry a chance to reassert his authority over the German magnates,
both ccclesiastical and sccular, who had been in rebellion against him.
The struggle with the pope, however, was only postponed for a short
time. In 1078 the pope issued a decree in which he said: “We decree that
no one of the clergy shall receive the investiture with a bishopric or ab-
bey or church from the hand of an emperor or king or of any lay person,
male or female. But if he shall presume to do so he shall clearly know
that such investiture is bereft of apostolic authority, and that he himself
shall lie under excommunication until fitting satisfaction shall have been
rendered.”1s The conflict between pope and emperor broke out again
and the Wars of Investiture resulted.

Phe first casualties of the Wiy of Tnvestiture were in the German ters
ritories, where the CImperor’s encmies took advantage of his controversy
with the pope to electa rival king, whom Gregory eventually supported.
However, Henry defeated his rival in 1080 and moved south across the
Alps o besiege and occupy Rome (1084). Gregory appealed for help to
his allies, the Norman rulers of southern Italy — Apulia, Calabria,
Capua, and Sicily. The Normans' mercenaries drove the imperial forces
from Rome, but then proceeded to loot and sack it with the savagery for
which they were notorious. Henry continued to face revolts {rom the
German princes; and when he died in 1106, his own son was leading a
rebellion against him. That son, as Emperor Henry V, occupied Rome
in 1111 and captured the pope.

The immediate political issue of the Wars of Investiture was that of
the power of emperors and kings to invest bishops and other clergy with
the insignia of their offices, uttering the words, “Accipe ecclesiam!”

3ehind this issue lay the question of loyalty and discipline of clergy after
clection and investiture. These issues were of fundamental political im-
portance. Since the empire and the kingdoms were administered chiefly
by clergy, they alfected the very nature of both the ecclesiastical
authority and the imperial or royal authority. Yet even more was in-
volved —something deeper than politics —namely, the salvation of souls.
Previously, the einperor (or king) had been called the deputy (vica™) ol
Christ; 10 was he who was (o answer for the souls of all men the Faxt
Judgment, Now the pope, who hid previously catled himselt the deputy
ol St Peter, claimed w be the sole deputy of Christ with responsibility to
answer for the souls of all men at the Last Judgment. Finperor Henry
1V had writien 1o Pope Gregory VII that according to the church fathers
the emperor can be judged by no man; he alone on earth is “judge of all
mien”; there is only une emperor, whereas the Bishop of Rome is only the
first among bishops. This indeed was orthodox doctrine that had pre-
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vailed for centuries. Gregory, however, saw the emperor as first among
kinys, a layman, whose election as emperor was subject to confirtnation
by the pope and who could be deposed by the pope for
insubordination.!® The argument was put in typical scholastic form: “the
king is either a layman or a cleric,” and since he is not ordained he is ob-
viously a layman and hence can have no office in “the church.” This

claim left emperors and kings with no basis for legitimacy, for the idea of
a secular state, that is, a state without ecclesiastical functions, had not
yet been —indeed, was only then just being—born. It also arrogated to
popes theocratic powers, for the division of ecclesiastical functions into
spiritual and temporal had not yet been—indeed, was only then just
being — horn.

Ultimately, neither popes nor emperors could maintain their original
claims. Under the Concordat of Worms in 1122, the emperor
guaranteed that bishops and abbots would be freely elected by the
church alone, and he renounced his right to invest them with the
spiritual symbols of ring and stafl, which implied the power to care for
souls. The pope, for his part, conceded the emperor’s right to be present
at elections and, where clections were disputed, to intervene., Moreover,
German prelates were not to be consecrated by the church until the
emperor had invested them, by scepter, with what were called the
“regalia,” that is, feudal rights of property, justice, and secular govern-
ment, which carried the reciprocal duty to render homage and fealty to
the ermperor, (Flomage and fealty included the rendering of feudal ser-
vices and dues on the large landed estates that went with high church
oflices.) Prefates of Italy and Burgundy, however, were not to be in-
vested by the scepter and (o undertake (o render their homage and fealty
1o the emperor until six months after their conseeration by the church,
The fact that the power of appointient had o be shived — that cither
pope or emperor could, i ellect, exercise a veto —made the question of
ceremony, the question of procedure, crucial,

In Fngland and Normandy, under the earlier settement reached at
Bee m 1107, King Henry 1 had also agreed o free elections, though in
his presence, and had renounced investiture by stall' and ring. Also, as
later in Germany, he was to recetve homage and [ealty before, and not
after, consecration.

The concordats left the pope with extremely wide authority over the
clergy, and with considerable authority over the laity as well. Without
his approval clergy could not be ordained. He established the functions
and powers of bishops, prie.%ts, deacons, and other clerical ofhcials. He
could create new bishoprics, divide or suppress old ones, transfer or
depose bishops. His authorization was needed to institute a new
monastic order or to change the rule of an existing order. Moreover, the
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pope was called the “principal dispenser” of al! cl:u'r'(‘h property, Wthh‘
was conceived to be the “patrimony of Chrlst.‘ The pope also wzlz
supreme in matters of worship and of r'ehglous belief; and he alone TO\;)
grant absolution from certain grave sins (such as as‘sault upon a cler h:
canonize saints, and distribute indulgences (rch.cf from Fixvxne punis
ment after death). None of these powers had exxs“ted before 1075. .
“The Pope,” in the words of Gabriel LeBras, rul‘cd over the \Al' (;)e
church. He was the universal legislator, hi‘s power being h.mxted only hy
natural |law] and positive divine law [that is, divine law laid do(»ivn int ael
Bible and in similar documents of rcvelanon].‘ He summ()nf gfenetrh
councils, presided over thein, and his confirmation was ne‘c(:s:mry.r(:r Oi
putting into force of their decisions. He put an cnd‘tAo u)x;tl;(::vlcawyand
many points by means of decrcml.s, he was the mtcrpl;.lcr 0 B e
granted privileges and dispensations. He was also the SU?L} . »'hj‘hcn_
and administrator. Cases of importance — materes alzu.xiae—o w \:'(;7 N
never was a final enumeration, were r)(;s;:rvcd for his judgment. one
these powers had existed before 1073, ‘ » -
o gl:ﬁg()lry declared the papal court to be “the court ‘oi tk(xlc '(\jvh:l;:v(e)i
Christendom.”® From then on, the pope had. general J‘urlls ic ;o e
cases submitted to him by anyone —he was “judge ordinary ol ali p
;ons.” This was wholly new.
b()‘g‘vcrr:]liz ;:\Ty the pzl)pe ruled in matters of faith.and r.nora‘\ls aIs wellnin:
various civil matters such as marriage and' mhcntance.’ ?'iowag
spects, his rule in these matters was apsol\ftc; in other rcspc«}:s,hx wer;
shared with the secular authority. Also, l‘n gtnll other maturblw lt e
é(msi(lcrc(l o belong to the sccularjurisdlct.l()n., tl}m .pupul u\.ulu.)xlx' ?ll() o
hecame involved. Prior to 1075 the pope's Julesclu'uun over (’ ;]c (;]1' yl r:m
been subordinate to that of cperors nn('l kings and generally hac
been BrEer L S Iu::\l([;gl::t‘:lr‘:(‘::ox\ of the spiritual and
of the Western legal tradi-

in
re

T'he geparation, CONCUrrence,
secular jurisdictions was a principal source
tion.

The Revolutionary Character of the Papal Revolution

T'he term revolution, as applied o thc. great rcvnluu();:s ()ldl",s\:ir:p:iz:g
history, has four main characteristics which, taken ‘t()gel er, Lbdlgior;b‘
it from reform or evolution, on the one hand,. and ir()r.n mere r ° s
and counterrevolutions and dictatorships, on the other.

et g . .
oups e | transformation in

These are its fotality, that is, its character as a total t formadion =
which political, religious, economic, legal, cultux:al, lu:.:;luls; , ,ré
i ’ i ies of social change 2a
ilos 1. and other basic categor : .
philosophical, . ‘ b ‘ e o
interlocked; its rapidity, that is, the speed or suddenness wit

i : ecade to
drastic changes take place from day to day, year to year, d
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decde as (e revolition rans is course; its wiolener, which tikes the formn
not ouly of class stragule and civil wan but also of foreign wars ol expan-
sion; and its duration over two or three generations, during which the
underlying principles of the revolution are reconfirmed and reestab-
lished in the face of necessary compromises with its initial utopianism,
until the grandchildren of the founding fathers themselves acknowledge
devotion to their grandparents’ cause. Then evolution can take place at
its own pace, without fear of either counterrevolution from the right or
the radicalisi of a new left. ™

e Torarery oF i Papal Revorurion

"I'he search for a basic cause of historical change, and the very division
of causes into basic causes and sccondary causes, may obscure the fact
that great revolutions do not occur without the coincidence of a great
many dillerent factors. The classification of these factors into political,
economic, cultural, and other categories is a matter of convenience of
exposition. F'o give a trae picture, however, the exposition must show
the necessivy interconnections among the factors. Otherwise, the most
important point is  missed, namely,  that such revolutions  are
experienced as total events.

Thus the Papal Revolution may be viewed i politieal terms, as o
nassive shift in power and anthoriy hoth within the churehand in the
relitions betweers the chureh and the secular polidies; also Wl aecons-
panicd by decisive political changes i the velations between western
Farope and neighboring powers. The Papal Revolution may also be
viewed in socioeconomic terms as both a response and a stinalus o an
enormous expansion of production and of trade and to the emergence of
thousands of new cities and towns. From a cultural and intellectual
perspective, the Papal Revolution may be viewed as a motive force in
the creation of the first European universities, in the emergence of
theology and jurisprudence and philosophy as systematic disciplines, in
the creation of new literary and artistic styles, and in the development of
a new social consciousness. These diverse political, economic, and

cultural movements may be analyzed separately; yet they must also be
shown to have been linked with one another, for it was the linking of
them all that constituted the revolutionary element in the situation.

Political changes. "Yhe major polideal shifts in power and authority
within the church and in ity relations with secular rulers have been
deseribed in preceding pages. It s necessary heve, however, o state
hriclly some of the political changes thin took plhwe ar the ssane thine in
rebations between western Farope and neiphiboring, powers,

For centuries there had heen constimt military incarsions into Farope
from the north and west by the Norsenien, from the south by the Aribs,

and from the cast by the Slavs and Magyars. The whole of Western
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Christendonm “wits i hefeaguered citadel which (ml‘y.xur\.fivvtl l)f‘('illlx(' ity
greatest cnemy, Islam, bhad reached the end of |l.\Ihn(‘s'nll<(l)x‘nsll.ll:_
aication, and s lesser enemies (the Slavs, the Hungarians, and the Vi '
Ings) were organized only for raids and ﬂ‘)r plun(?cr."'l" lt was'lhc mk;{:
the emperor to mobilize soldiers, eﬁpecu\lly' %(mght‘s, from ‘Am(‘)n‘g.
various peoples of the empire, (0 resist l)y‘ml.h(ary force these plf:S-bUl;b
from the outside. He also had enemies within—to the west the I‘:\cncﬁ
kings were not always friendly, and ac\ross the Alps the princes of r‘\ollt.
thern Italy were openly hostile. Thus Europe was turned in upon 1tvs,<:l ,
with its main axis running lrom north to sou‘th. At the end of the
cleventh century, however, the papacy, which l()‘r at lf'as\ two Adc[‘c(z;(‘ilc‘s
had been urging secular rulers to libcralcl Byzurmun(\ .iron:gthe{nj’c ,s,i
finally succeeded in organizing the First ‘(,rusadc (1()‘)0-10)( )! 4 \cut)m
crusade was launched in 1147 and a third crusade in Hi}?. These first
crusades were the foreign wars of the Papal Revolution. T'hey not only
increased the power and authority of the papacy but also.opcncd a n:w
axis castward to the outside world and \urncd.lhc ~Mcdnc‘rrvmcu.n k((‘l
from o natural defensive barrer against invasion lmn'\ without ‘H\l(;l-l
route Tor western Europe’s own military and commcr(‘"ml c.xpuf\smn‘ .
The erusades had a counterpart in the extensive nugratu‘m into n(')‘l—
thern and eastern Faropean territories (lhv4Nvllwrl.’uuls, S(Zi\ll(lll\é\\"l.l.l
Poland, Thungary, and other pegions) which ok place in the le,
cleventh e the twellth centuries, Ih'rc,l o, the }mp;u'y 1)!;\>f(-(l‘.\l
jeading part, especially through the Cistercian monistic u-uln ,' lnunl(. .u
in 1098, The Clistercians, who were ardent suppm‘u‘rﬁ of [):d})dl po lfy.
were known for their ugri«‘ul(uml expertise, managerial skill, zm(lf(.nl-
onizing zeal. They were particularly adept in the development ol 1m
plements useful in clearing wilderness areas. o
Sociveconomic changes. Political changes of tsuch magnitude coulc nlo
have occurred without comparable changes in lh‘c economy and. n tl:ﬁ
social structure connected with the economy. éuch }‘hallgcs dxd].tft‘ tl
place, but it is ditlicult o determine their relationship to thc'po ‘;K‘ag
changes. In some instances they appear to have been causes, 1n other:
conditions, and in still others effects. . . o
The late eleventh and the (welfth centuries were & ‘pcrm(l of great ;;\(/
celerntion of cconomic development in wtfslcrn lu}umpc. /\s R. f .
Southern has put i, “That moment of Sf‘ll-gt‘nvmnng expansion ()r
which cconomists now look so anxiously in underdeveloped (”(z)lun[l\lllu
came o Western Buropein the lawe ('h'v‘x'nlh‘ century. ; (.w\
rechnotogical developrents and new lll(‘l\l(‘)(l‘ﬁ ol rulnv;lmlm (,(,)lmf ):xl((\(
(0w rapid increase in agricuttural |)1")(l\1(-(|\{|l)' and to i ‘Am.m (lz\‘.”;l '..(.
pansion ol trade i agriculturad surpluses i (h.‘l ('nnnny.'\'ul(".’ . n r:l
fictors, in warn, fcilitated o very rapid inerease population; although

3 1 . . a1 ) YOS 1'm
yelinble ligures are searee, 1L seents likely that the population ol westerr
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Europe as a whole increased by more than half, and possibly doubled, in
the century between 1050 and 1150, whereas in the preceding centuries,
under conditions of subsistence agriculture and military invasions, it
had remained virtually stationary and at times had even declined. The
expanding population spilled over inio many hundreds and even
thousands of cities and towns that emerged in western Europe for the
first time since the decline of the Roman Empire in the fourth and fifth
centuries.

The emergence of cities and towns is perhaps the most striking
sucioeconomic change of the late eleventh and the twelfth and thirteenth
centuries. In the year 1050 there were probably only two settlements in
western Europe — Venice and London — with a population of more than
ten thousand, and perhaps two dozen others with a population of more
than two thousand (see map 1). (In 1050 Constantinople, in contrast,
had hundreds of thousands of inhabitants.) Almost all settled pliaces were
cither villages or else fortiied plices with or without an adjoining
market. The term coitas (“eity”) was reserved o the seats of hishoprics.
The cides of Sicily and southern Italy were still Byzantine and Arab, not
Western. Ronie was exceptional —Jess for its size, which was not much
greater than that of other major bishoprics, than for the numerous noble
families congregated there. In the following two centuries great trading
and manufacturing centers sprang up all over western Europe, some
with populations over 100,000, dozens with populations over 30,000,
hundreds with populations ovér 10,000, By 1250 some 5 to 10 percent of
the population of western Europe—perhaps three or four million
people —lived in cities and towns (sce map 3).

The mierchant class, which in 1050 had consisted of a relatively few
iinerant peddiers, increased sharply in numbers and changed drastically
in character in the Tate eleventh and the twellth centuries, lirst in the
countryside and then o the cities and owns. Cominerce overland and
overseas became an important aspect of western European economic
and social life (as it had been in the eastern Mediterranean,
continuously, for over a thousand years). Fairs and markets became im-
portant economic and social institwions. Credit, banking, and in-
swrance developed, especially in Jong-distance trade. Goncomitant with
the growth of commerce was the growth of manufacture of handicrafts,
and this was accompanied by the widespread formation of craft guilds.
Olten the guilds played a major role in City ur town government,

The expansion of commerce and the growth of cities in the eleventh
and twelfth centuries have led many twentieth-century economic and
social historians, among them Henrd Pirenne, to place the origins of
Western capitalism in that period. Yet the same period is also considered
by many to be the high point of feudalism. In fact it was in that
period--especially  the twelfth and  thirteenth  centuries—that  the
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manorial system  became almost  universal in ~western 'lur().pcl';m
agriculture; before then, a substantial ptrccm.age of .pcasams were hvu'1g
in villages as autonomous tandholders, working their own land. A'lso m
that period the character of the feudal bond between lohrd and vasa:.al was
substantially changed by the introduction of‘the practice (;)f substituting
monetary payments for military and other feudal obligations.

Cultural and intellectual changes. In the late eleventh and the twc]ﬁb cen-
turies western Europe experienced not only political m‘\d' economic ex-
plosions but also a cultural and inteliectual explosion. 1 hxs‘ was the time
when the first universities were created, when the scholastic method (as
it later came to be called) was first developed, when thcology and
jurisprudence  and philosophy were fxrs.t b:ubjccfed to ngoro;s
systematization. This period marked the beginning ol modern scientific
thought.**

I was also the period of transition first to Romanesque ;uu‘i then o
Gothic architectire; it was the age when the first grea ' l‘,m:opcun
cathedrils were started — St Denis and Notre Dame de Pars, Canter-
bury and Durham. )

This was the age when Latin as a scholarly language was modcrm/,c‘d
and when vernacular languages and literature began to take their
modern form. It was the period of great epic poetry (the Song o[ 1.€oland,‘
the Arthurian epics) and of courtly lyrics and romances (the writings of

" Bernard de Ventadour).?3 It was a time of remarkable growth of literacy

among the laity, and of the carliest development of national cultural sen-
timents in most of the countries of western Europe.

Three other basic changes in social consciousness contributed to thc.
transformation of the cultural and intellectual life of thc-‘. pc(-xplcs of
western Furope in the late eleventh and the (wcl‘f(h centuries: llxrst, (h?‘
growth of the sense of corporate identity ol the ‘clvrgy,‘ its .svll-
conscivusness as a group, and the sharp opposition, for the hrsl. time,
between the clergy and the laity; second, the ch.angc toa dynfimlc con-
cept of the responsibility of the church (cox?sxdercd an.anl’y‘ as tlhe
clergy) to reform the world, the saeculum (considered pr}mar}ly as the ay
world); and third, the development of a new sense of historical ume, in-
cluding the concepts of modernity and progress.

Tue Rapioiry AND VioLENGE OF THE Papat. REvoLuTION

In trying to comprehend the full dimensif)ns of the changcsA that t.ook
place during the eleventh and twellth centuries, one may lose sight of the;
cataclysmic character of the events that were at the heart of the Papa.
Revolution. These events may be explained, ulum;.«.\tctl)./, only by ‘\hc
totality of the transformation; but they must be seen initially as the im-
mediate consequence of the effort to achieve a political pﬂurpose,‘ name-ly,
what the papal party called “the freedom of the church™ — the liberation



%( o — GC\OS

104 The Papal Revolution and the Canon Law

of the clergy from imperial, royal, and feudal domination and their
unification under papal authority. By placing that political purpose, and
e events that fullowed immediately from the effort to realize it, in the
context of the wotal transformation, one can see that what was involved
was far more than a struggle for power. It was an apocalyptic struggle
for a new order of things, for “a new heaven and anew carth.” But at the
sime time, the political manifestation of that soraggle, where power ad
conviction, e materind and the spivitaal, coineided, s whint gave it ity
“'“ll)() ;“l(l “H ‘)i‘NNi()“.

Rapidity is, of course, a relative matter. Iy seem that a translor-
mation which began in the middie of the eleventh century and wis not
secured until the latter part of the twellth century, or possibly the carly
part of the thirteenth century, should be cadled gradual. However, the
length of time which it takes a revolution to run its course is not
necessarily the measure of its rapidity. The concept of rapid change
relers (o the pace at which drastic changes occur from day to day or year
to year or decade to decade. In a revolution of the magnitude of the
Papal Revolution, life is speeded up; things happen very quickly; great
changes take place overnight. First, at the start of the revolution — in the
Dictatus Papae of 1075 —the previous political and legal order was
declared (0 be abolished. Emperors were to kiss the feet of popes. The
pope wirs 10 be “the sole judge ol all” and 1o have the sole power “to make
new laws (o meet the needs of the tmes.” The faet that wany of the
feannres of the old society persisted and relused 1o disappear did not
chinge the suddenness of the effort o abolish them or the shock
produced by tha ellort. Second, new institations and policies were in-
troduced almost as suddenly as old ones were abolished, "The fact that
ook a long time ~several generations — for the revolution o establish ity
goals didk not take the process agradual one.

For example, it was part of Pope Gregory VITs progra, atleast from
1074 on, that the papacy should organize a crusade to defend the Chris-
tiams of the Fast against the Turkish infidels. Undl his death in 1085 he
promoted that idea throughout Europe, although he was never able 1o
et sufficient support to bring it about. Only in 1095 did his successor
and devoted follower, Pope Urban I, succeed in launching the First
Crusade. One may say, then, that it ook a long time—over twenty
years—to accomplish this change, which literally turned Furope around
and united it in a collective military and missionary expedition to the
Fast. But in another sense, the change from a precrusading Europe to a
crusading LBurope came with shocking rapidity. From the lirst moment
the crusade became a declared objective of the papacy, the reorientation
proceeded, continually producing new hopes, new fears, new plans, new
associations. Onee the First Crusade was undertaken the pace of change

aceelerated. ‘The mobilization of kuights from virtwally every part of
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Western Christendom, their journeys across land and sea and, finally,
the innumerable military encounters, were 4 compression of events imto
a time span that came and went with extraordinary speed. Morcover, it

~was not only on the ground, so to speak, that the erusades represented

an acceleration of the pace of events. Tt was also so in the realm of bigh
polities. For example, the papacy tried to use the crusides as a means of
exporting the Papal Revolution to Fastern Christendon, The pope
declared his supremacy over the entire Chiistian world, The sehisin bes
tween the Bastern and Western chrehes, whieh ad reached aclimay
in 1094 in the famous theological controversy over the filiogue clause in
the creed,? ok the form of violence and concuest. Also in 1094
Western knights entered Joerusalem and founded there a new kingdom,
the Kingdom of Jerusalens, subordinate, at least in theory, w0 the
papacy. History was moving very fast indeed! Although almost filty
years clapsed before the Second Crusade was Taunched, and anothe
forty years from the end of the Second Crusade o the Thied, these e
spans, oo, must be considered in the light of the continual agitation than
way generated both by anticipation of them and by the r(:rnvmhra.xn:(" of
them. Throughout the twelfth century there was a widespread fecling
that a crusade might come at any time,

And so with the prin('ipul am of the rcvoluli(‘m, expressed in the
slogan, “the freedom of the chureh™ it was not somcething that could be
;u'll\i('\'('(l overnight = indeed, inits deepest signiticance Iowis not
something that coukd be achieved ever—yet the very depth f)l' the idea,
is combination of grear simplicity and great complexity, was a
guarantee that the struggle o achieve it would be, on the ane hand, a
prolonged one, over decades and generatons and even centuries, and on
the other hand, a cataclysmic one, with drastic and often violent ("h;.m_u‘cs
oceurring in rapid suceession. For freedom of the (“\lll‘(:h Hl(‘;ll]l' (.hl]vr('nt
things to dillerent people. To some it meant a theoeratic state. To mh("rs
it meant that the church should renounce all uts feudal lands, all its
weadth, all its worldly power; this, indeed, was proposed by Pope
Puschal 11 in the carly 1100s, but was quickly rejected both by the
Roman cardinals and by the German bishops who supported lh(f.
enmperor. Or it might mean something quite dillerent from <':ilhc.r of
(hese extreme alternatives. The fact that its meaning kept changing from
1075 1o 1122 was one of the marks of the revolutionary character of the

'

s,
" Apart from the crusades, the violence of the Papal Rcvoluti.on too‘k the
form of a series of wars and rebellions. The papal and the imperial or
royal sides used both mercenaries and feudal armies. 1 here were many
violent popular rebellions, especially in cities, against t.he. existing
authorities — against ruling bishops, for example, who might be ap-
pointees and supporters of either the emperor or the pope.
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fe is doubtful that the rapidity of the Papal Revolution can be
separated from its violence, This is not to say that if the struggle could
have been carried on without civil war—il Henry TV could have been
persuaded not (o resist Gregory by armed foree, or Gregory not to sum-
mon his Norman allies in defense —the events would have lost their
rapid tempo. Nevertheless, in the Papal Revolution, as in the great
revolutions of Western history that succeeded it, the resort to violence
was closely related to the speed with which changes were pressed as well
as to their toral or fundamental character. It was partly because of the ra-
pidity of the changes and partly because of their totality that the preexist-
ing order was unwilling and unable 10 make room for them; and so
force, in Karl Marx’s words, became “the necessary midwife” of the new
era.
~ Yorce, however, could not give a final victory either to the revolu-
tionary party or to its opponents. The Papal Revolution ended in com-
promise between the new and old. If force was the midwife, law was the
teacher that ultimately brought the child to maturity. Gregory VII died
in cxile. Henry 1V was deposed. The eventual settlement in Germany,
France, Fnglimd, and elsewhere was reached by hard negotiations in
which all sides renounced their most radical claims. What can be said for
foree is that iCtook the experience ol civil war in Earope to produce the
wilhngness ol both sides (o compromise. The balance was struck,
ultimately, by law.

T Durarion or rHe Paral. ReEvorurion

The totality of the transformation of Western Christendom in the late
eleventh and the twelfth centuries, its rapidity, and its violence would
not in themselves justify its characterization as the first of the great
revolutions of Western history, if the revolutionary movement had not
endured for several generations.

At first, the long duration of a revolution may seem to contradict its
speed and violencee; in fact, however, itis partly because of the speed and
violence of the changes, as well as their totality, that their underlying
principles must be reconfirmed and reestablished by successive genera-
tions. Moreover, the basic goals of the revolution must be preserved in
the face of necessary compromises with its initial utopianism. Just as the
totality of the transformation distinguishes a revolution from reform,
and just as the rapidity and violence distinguish it from evolution, so the
transgenerational character of the great revolutions of Western history
distinguishes them from mere rebellions, coups d'état, and shilts in
policy, as well as from counterrevolutions and military dictatorships.

The Papal Revolution was the first transgencrational movement of a
programmatic character in Western history. It took almost a generation,
from about 1050 to 1075, for the papal party to proclaim the program to
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be a reality. Then followed forty-seven years of struggle before another
pope could reach an agreement with another emperor on the single ques-
tion of papal versus imperial investiture of bishops and abbots. Tt took
even longer for the respective criminal and civil jurisdictions of the ec-
clesinstical and secular powers within each of the major western Euro-
pean kingdoms to be defined. In England it was not until 1170, the year
of Becket's martyrdom — ninety-five years after Gregory’s Dictatus and
sixty-three years atier Henry I, the English king, had yielded on the in-
vestiture issue—that the Crown finally renounced its pretension to be
the supreme ruler of the English clergy. Ulimately compromises were
reached on a whole range of issues involving not only the interrelation-
ship of church and state but also the interrelationship of communities
within the secular order —the manorial system, the lord-vassal unit, the
merchant guilds, the chartered cities and towns, the territorial duchies
and kingdoms, the secularized empire. The children and grandchildren
of the revolution enacted its underlying principles into governmental
and legal institutions. Only then was it more or less secure for suc-
ceeding centuries. Indeed, it was never wholly secure; there were always
disputes at the boundaries of the ccclesiastical and secular powers.

Social-Psychological Causcs and Consequences of
the Papal Revolution

Mention has been made of three aspects of the new soctal conscious-
ness that emerged during the eleventh and twelfth centuries—a new
sense of corporate identity on the part of the clergy, a new sense of the
responsibility of the clergy for the reformation of the secular world, and
a new sense of historical time, including the concepts of modernity and
progress. These all had a strong influence on the development of the
Woestern legal tradition.

The first aspect, the corporate self-consciousness of the clergy (it
would be called class consciousness today) was essential to the revolution,
both as cause and as consequence. Of course, the clergy had always had
sonie sense of their own group identity; yet it was at best a sense of
spiritual unity, a unity of beliel and of calling, and not a sense of political
or legal unity. Politicaily and legally, the clergy prior to the eleventh cen-
tury had been dispersed locally, with very few links to central ec-
clesinstical authorities. Even the sense of spiritual unity was flawed by
the sharp division between the “regular” clergy and the “secular” clergy;
the regular dergy were the “religious” ones, the monks and nuns, who
having died (o “this world,” lived out their membership in the Erernal
City; the secular clergy were the priests and bishops, who were uhm}sl
wholly involved in the political, economic, and social life of the localities
where they lived.

More than any other single factor, the Cluniac Reform laid the foun-
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dation for the new sense of corporate political unity amony the clergy of

Western Christendom. The zeal of the reformers helped o give a new
consciousness of common historical destiny to both the regular and the
sceular dlevgy. Insaddition, Cluny provided a model for uniting the
clergy in asingle translocal organization, since all Cluniac houses were
subject o the jurisdiction of the central abbey.

In adopting the principal ains of the Cluniac Reform, including the

celibacy of the priesthood and the elimination of the purchase and sale of

church offices, the papal party in the 1050s and 1060s appropriated the
moral capital of the carlier movement, induding the derical class con-
sciousness that it had helped to develop. To those older aims was joined
the new cry for “the freedom of the church”—that s, its freedom from
control by “the laity.” This was both an appeal w0 clerical class con-
sciousness and a stimualadon of i, Morcover, by the very act of denounc-
Jng imperial controb of the church, Gregory shattered the old Carol-
ingian ideal, The dergy were confronted with o choice between political
unity under the papacy and political disunity among new national chur-
ches, which would have inevitably arisen in the various polites of
Furope if the papacy had lost the battle. The investiture struggle made
thaw clear. Ultimately the question of investiture was settled by separate
negotiations between cach of the principal secular rulers, representing
his secular polity, and the papacy, representing the entire clergy of
Western Christendony. The Papal Revolution itself thus helped 1o
establish the elerical class consciousness on which it was based.

The clergy became the hiest translocal, transtribal, transfeudal,
transnational class in Europe to achicve political and legal unity. It
became so by demonstrating that it was able to stand up against, and
defeat, the one preexisting universal authority, the emperor. The
emperor had no such universal class to support him. From the twelfth
century to the sixteenth the unity of the clerical hierarchy in the West
could only be broken by a few powerful kings. Even the Norman kings
ol Sicily, who in the twelfth and thivteenth centuries were able (o exclude
papal control over a clergy nominally subordinate to Rome, agreed o
submit to the pope any disputed clections of hishops.

Fhe tevn “class™ has been used here (o deseribe the clergy partdy o
crophisize that the Papal Revolution, like the German (Protestant)
Revolution, the English Revolution, the French and American revolu-
tions, and the Russian Revolution, involved the interactions not only of
individuals or clites but also of large social groups that performed major
functions in the society. The validity of the Marxian insight that a
revolution involves class struggle, and the rise of a new ruling class, need
not commit one to the narrow Marxian definition of class in terms of its
refation to the means of production of economic wealth, The clergy in
western Burope in the late eleventh and twellth centuries did, in fact,
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play an important role in the production of economic wealth, sin.cc the
church owned between one-fourth and one-third of the land; bishops
and abbots were lords of manors with the same cconomic interests as
their nonecclesiastical counterparts; the struggle against lay investiture
was in part a struggle to wrest economic power from lay lords kllil({‘(()
transler it to the church. However, it was not primarily the economicin-
terests of the clergy that gave them their class character. !t was, rather,
their role as producers of spiritual goods —as father con!cssm‘ls.'as pers
formers of marriage ceremonies, as baptizers of infants, as mmlstvr.s of
last rites, as preachers of sermons, and also as cxpn\m(.lers not only of the
theology of Western society but also ol its basic political and legal doe
trines. ‘ .

The growth of the class consciousness of the clergy was associated with
the second aspect of the new social consciousness of the rlv\'cn(l} &fnd
twellth centuries — the development of @ new sense of the clergy’s mission
to reform the secular world. On the one hand, the new tendeney o iden-
tify the church primarily with the dergy, the “hjxcr;u‘chy," led to a shurip
distinction between the clergy and the laity. On the other hand, this
distinction carried the implication that the clergy were not only superior
to, but also responsible for, the laity. In other words, the ('lu.ss
consciousness of the clergy was at the same time a social consciousness in
the modern sense, a conscientiousness with respect o the future of so-
ciety. \

This was reflected in a sharp change in the meaning of the word
ssecular.” In classical Latin, saeculum meant “an age,” “a Gime,” "a genera-
tion,” or “the prople ol a given time” (as in “the younger gcncruliun"?; it
also came to mean “a century.” 'The church fathers in the second, third,
and fourth centuries used sacculum to refer to the world of time —the
“temporal” world — as contrasted with the eternal kingdom (?t‘.G()d. (\Tbe
world of space, mundus, was another thing.) In the writings of St
Augustine, for example, as Peter Brown has pointed out, S}l?(‘lllllll)
mieant "existence,” that is, the sum total of transitory human exastence,
past, present, and Tuture, From the Gl of Adam to the Fas .]lu.lgnn-nl,
Professor Brown has written: “For St Augustine, this saecdune is i pro-
fonndly sinister thing. It is a penal existence ... - wul)blf-s up ;lu\d
down without rhyme or veason . .. There are no verbs of historical
movement in the City of God, no sense of progress to aims that may be
achieved in history. The Christians are members of a far country R
they are registered aliens, existing, on sufferance, in hoc maligno
saeculo 7 7 . ' '

Contrary to what is sometimes supposed, St. Augustine dld not %(lcn-
tily the City of God with the Christian Church as such, nor did he 1dcx'\-
tify the Earthly City with the Roman l",mpn’c‘nr with 'lh‘v state in
general. For him both the Ghureh and the Empire were living in evil
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timmes, the saccudum. The Christian, however, was distinguished by the
fact that he yearned ardently —again in Brown’s words—"{or a counury
tiant s adways distant bucmade ever present by the quality of his love and
hope.™ "Thus lor St Augustine the true Christian, whether priest or
Layan, lived in both “cities,” that is, in both the carthly and the hea-
venly society 24

The negative view of the saeculum reflected in the writings of St.
Augustine and, indeed, of most Christian thinkers in the first thousand
years of the church’s history, contributed to a sharp division between the
regular clergy and the secular clergy. The former lived farther away
from thesaceuwlum and doser to the City of God. That may be why, in
the late eleventh and early wwelfth centuries, the papal party, which
championed the secular as well as the regular clergy, often preferved to
speak of the “temporal” rule of emperors and kings, and of “temporal”
law, rather than of “secular” rule and “secular” law, although the two
(erms were synonymous. Temporal, or sceular, was a pejorative term; it
meant time-bound, the product of the decay and corruption of human
existence, especially in the sphere of political rule; it was now made ap-
plicable o all laymen. The antonyni of temporal (or secular) was
“spiritual.” All clergy were now called spirituales (“spiritual ones”). In a
famous letter Gregory VII wrote:

Whao duoes not know that kings and princes devive their origin from men ig-
norant ol God who raised themselves above their fellows by pride,
plunder, treadhery, murder = in shore by every Kind of erime=—at the in-
stigation of the Devil, the prinee of this world, men blind with greed aud
intolerable in their audacity? .. . Kings and prinees of the earth, seduced
by empty glory, prefer their own interests to the things of the spirit,
whereas pious pontifls, despising vainglory, set, the things of God above
the things of the flesh . . . The former, far too much given to worldly
allairs, think litde of spiritual things, the later, dwelling eagerly upon
hieavenly subjects, despise the things of this world.

The imperial authority, according to its cnemics, licked spiritual, that
is, holy or “heavenly,” qualities. One ol Gregory’s propagandists ad-
dressed the emperor as follows: “you say that your authority has stood
unchallenged for seven hundred years, and so you would have aright to
it by prescription? But no more than a thiel is able to transfer title to
stolen goods can the devil transfer property rights to an unjust power.”!

And again: “The least in the kingdom of the spiritual sword is greater
than the Emperor himself, who wields [only] the secular sword,"32

The Papal Revolution started with this attempt by the papacy to
reduce the Holy and Most Christian: Emperor—who for centuries had
played the deading vole in the dile of the chaveh = 1o the status of i simple
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layman, lower than the lowest priest. The fact that emperors and kings,
being laymen, wiclded only the secular sword, that is, were responsible
only for temporal affairs, the things of this world, placed thetn in subor-
dination to those who wiclded the spiritual sword and were responsible
for spiritual allairs, and who “dwell cagerly upon heavenly subjects”; for
the laity were inferior to the clergy in matters of faith and morals, and
the secular was less valuable than the spiritual.

Yet Gregory VIE and his supporters never doubted that secular
government, though subordinate o the church in spiritual matters and
even —though only indirectly —in secular matters, represented divine
autharity, that the power of the secular ruler was established by Crond,
and that secular law flowed ultimately from reason and conscience and
must be obeyed. Despite his harsh denunciation ol sccular rulers,
Gregory was full of hope for the future of secular society —under papal
tutelage. In this, he and his followers were poles apart from St.
Augustine.

Indeed, the most radical of the papal claims, namely, that not only
the spiritual sword but the temporal sword, too, belongs ultimately to
the church, which confers it on the secular ruler, contains a paradox. In
the words of John of Salisbury, the king “is a minister of the priestly
power, and one who exercises that side of the sacred offices which seems
unworthy of the hands of the priesthood.™? Unworthy —nevertheless,
sacred. ‘The very division between the spiritual and the secular —which
the church ardently maintained when claiming its freedom, but often
violated when secking w expand its power — provided defenses against
the papal attempt to assert jurisdiction over the sinfulness attributed
secular rulers pursuing secular policies.

Ultimately, compromises were reached in the struggle between the
papalists and their opponents. It was out of that struggle and those com-
promises that Western political science —and especially the first modern
Western theories of the state and secular law —were born. As K.J.
Leyser has written, “Political ideas in the classical sense only appear in
the polemices of the cleventh and early twelfth centuries incoherently, in
flashes . . . There {was at that time] no theory of the secular state as
such, but as a result of the great crisis it was all ready to be born.™*

The new meanings of secular were derived from the struggle between
supporters of the secular and spiritual authorities, respectively. Those
who denied altogether the papacy’s distinction between secular and
spiritual, and who insisted on maintaining the sacral character of im-
perial or royal rule, were generally defeated. But the actual boundarics
between the two realms—the specific allocations of functions—were
-worked out by reconciliation and compromise between opposing forces.
They could not, by the very nature of the problem, be defined ab-

siractly
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Closely related 10 both the clergy’s sense of corporate identity and its
sense of mission to reform the world was i third aspect of the new sociad
consciousness that emerged in the dleventh and twellth cennaries,

manely, i new sense of historical Gore, meluading the convepis of toder-

nity and ol progress. This, too, was both i cause and i consequence of

the l‘uiml Revolution.

A new sense of tinne was implicitin the shift in the meaning of saeculum
and in the new sense of mission to reform the world. A relatively static
view ol political society was replaced by a more dynamic view; there was
a new concern with the future of social institutions. But there was also a
fundamental revaluation of history, a new orientation toward the past as
well as the future, and a new sense of the relationship of the future to the
past. The distinction between “ancient” and “modern” times, which had
occasionally been made in previous centuries, became common in the
literature of the papal party. In the twellth century there appeared the
first European historians who saw the history of the West as moving
from the past, through stages, into a new future —men such as Hugo of
St. Victor, Owwo of Freising, Anselm of Havelberg, Joachim of Floris,
and others. These men saw history as moving forward in stages,
culninating in their own time, which some veferred 1o as modern times
or modernity (modemitas). Joachim of Floris and his disciples considered
that a new age of the Holy Spirit was about o replace the age ol the Son,
which had come to an end. Otto of Freisiig wrote that secular history
had entered hnto sacred history and was intertwined with it #

Like the English Revolution of the seventeenth century, the Papal
Revolution pretended to be not a revolution but a restoration. Gregory
VII, like Cromwell, claimed that he was not innovating, but restoring
ancient freedoms that had been abrogated in the immediately preceding
centuries. As the English Puritans and their successors found precedents
in the common law of the thirteenth and fourteenth centuries, largely
passing over the century or more of Tudor-Stuart absolutism, so the
Gregorian reforniers found precedents in the patristic writings of the
carly centuries of the church, largely passing over the Carolingian and
post-Carolingian era in the West, The ideological emphasis wits on
tradition, hut the tradition could only be established by suppressing the
immediate past and returning to an earlier onc. Writings of leading
Frankish and German canonists and theologians of the ninth and tenth
centuries were simply ignored. In addition, the patristic writings were
interpreted o conform to the political prograns of the papal party, and
when particular patristic texts stood in the way of that progrion they
were rejected, Taced with an obnoxious custom, the Gregoriim
relormers would appeal aver it 1o tratly, guoting, the aphovisnn ol Ter-
b and St Cyprian, “Chrise said, ‘Dam the aadi” He did novsay '
am e custom.” " Gregory VI quoted this against Fanperor Henry 1V,
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Becket quoted it against King Henry I, It had special force at a time
when alimost all the prevailing Jaw was customary faw.

Tobs the hallimark of the pres yevolutions of Western history, starting,
with the Fapad Kevolution, thit they dothe their vision n-I dlu'.l.ulu ally
new i the garments ol a remote past, whether those of u.m‘u'nl ll.'gnl
authorities (as in the case ol the Papal Revolution), or ‘nl an .zuu'lcm
religious text, the Bible (as in the case of the German ‘{t“()l:ll\&\(l()‘l\), or
of ;;n ancient civilization, classical Greeee (as in the case of the F r(tnch
Revolution), or of a prchismri(‘ classless society (as in the C:db'(‘ of the
Russian Revolution). In all of these great upheavals the ideaof 2 restora-
tion —a return, and in that sense a revolution, to an earlier staruing
point—was connected with a dynamic concept of (h(f future. .

It is easy enough to criticize the historiography of 1.hc revolun(m.s as
politically biased and, indeed, purely idcologivcal. .Th.xst however, 138 .m
impose on revolutionaries the standards of objt:(:nvn){ ’as.%f:m'd by
modern historical scholarship, which is itself a product of its umes and
has its own biases. Morcover, it is important to recognize ll.ml the
revolutionaries were perfectly aware that they were reinterpretng {h.c
past and adapting historical memories Lo new.cir(‘m-nstanrcs. \erhau h
signiticant is that at the most erucial turning points of Western Inr'uu.r.y a
projection into the distant pist has been needed to match the projection
into the distant future. Both the past and the future have been sum-
moned, so o speak, o fight against the evils of the present.

The Rise of the Modern State

The Papal Revolution gave birth to the modern Wc.-stcr‘n state —the
first example of which, paradoxically, was the church f(scli,

As Maitland said a century ago, it is impossible to frame any accep:
table definition of the state which would not inc‘lude the mcdl.tval
church. By that he meant the church after l"ope Gregory VI.I, since
before his reign the church had been merged with the secular society afnd
had lacked the concepts of sovereignty and of indcpux\xdem lawmaking
power which are fundamental to modern statehood. After Gr'cg'nry YII,
however, the chureh took on most of the distinctive ('l\lurm'(n:lsucs of th‘u
modern state. It claimed to be an independent, hlcmr('hvu'n!, public
authority. Its head, the pope, had the right to I‘cglslzuc, and in m.ct P,Oé)c
Gregory’s sUCCeSSOrs issued a steady stream of new laws, sometimes Dy
their own authority, sometimes with the aid of church councils sum-
moned by them. The church also executed its laws through an n(‘i-
ministrative hieravchy, through which the pope ruled as a modern
sovereipn rules through his or her representaives. l“l'll'lh}‘l“, tlut church
nterpreted s laws, and applied them, l‘ln'mlgh a judiciad h',f.‘h”l(l;y,
culmnating in the papal curia in Ronne, Thus the chureh exerersed the

what inistrative, and judici ers ol i modern state, Lnad-
Jegishative, admimistrabive, and judicial powers ol
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dition, it adhered to a rational system of jurisprudence, the canon law. It
imposed taxes on its subjects in the form of tithes and other levies.
Through baptismal and death certificates it kept what was in effect a
kind of civil register. Baptism conferred a kind of citizenship, which was
further maintained by the requirement —formalized in 1215 —that every
Christian confess his or her sins and take Holy Communion at least once
a year at Easter. One could be deprived of citizenship, in effect, by ex-
communication. Occasionally, the church even raised armies.

Yet it is a paradox to call the church a modern state, since the prin-
cipal feature by which the modern state is distinguished from the ancient
state, as well as from the Germanic or Frankish state, is its secular
character. The ancient state and the Germanic-Frankish state were
religious states, in which the supreme political ruler was also responsible
for maintaining the religious dogmas as well as the religious rites and
was often himself considered to be a divine or semidivine figure. The
climination of the religious function and character of the supreme
political authority was one of the principal objectives ol the Papal
Revolation. "Thereafter, cmperors and kings were considered = by those
who followed Roman Catholie doctrine~to be laymen, and hence
wholly without competence in spiritual matters. According to papal
theory, only the clergy, headed by the pope, had competence in spiritual
matters, Nevertheless, for several reasons this was not a “separation of
church and state” in the modern sense.

First, the state in the full modern sense—that is, the secular state ex-
isting in a system of secular states—had not yet come into being,
although a few countries (especially the Norman Kingdom of Sicily and
Norman England) were beginning (o create modern political and legal
institutions. Instead, there were various types of secular power, in-
cluding feudal lordships and autonomous municipal governments as
well as emerging national territorial states, and their interrelationships
were strongly alfected by the fact that all of their members, including
their rulers, were also subject in many respects to an overarching ec-
clesiastical state.

Second, although emperor, kings, and other lay rulers were deprived
of their ceclesiastical authority, they nevertheless continued o play a
very inportant part— through the dual systen of investiture —in the ap-
potntment of bishops, abbots, and other cleties and, tndeed, o churcly
politics generally. And conversely, members of the elergy continued to
play an importmt part in secular polities, serving as advisers (o sceular
rulers and also often as high sccular oflicials. The Chancellor of
England, for example, who was second in importance to the King, was
virtually always a high ecclesiastic —often the Archbishop of Canterbury
or of York—until the sixteenth century.

Third, the church retained important secular powers. Bishops con-

r
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tinued to be lords of their feudal vassals and serfs and to be managers of
their estates. Beyond that, the papacy asserted its power to influence
secular politics in all countries; indeed, the pope claimed the supremacy
of the spiritual sword over the temporal, although he only claimed to ex-
ercise temporal supremacy indirectly, chiefly through secular rulers.3®

Thus the statement that the church was the first modern Western state
must be qualified. The Papal Revolution did lay the foundation for the
subsequent emergence of the modern secular state by withdrawing from
emperors and kings the spiritual competence which they had previously
exercised. Moreover, when the secular state did emerge, it had a con-
sttution similar to that of the papal church—minus, however, the
church’s spiritﬁal function as a community of souls concerned with eter-
nal life. The church had the paradoxical character of a church-state, a
Kirchenstaat: it was a spiritual community which also exercised temporal
functions and whose constitution was in the form of a modern state. The
secular state, on the other hand, had the paradoxical character of a state
withont ceclesiastical functions, a secular polity, all of whose subjects
alser constituted a spiritual community living under aseparate spivitual
authority.

Thus the Papal Revolation left a legacy of tensions between secular
and spiritual values within the church, within the state, and within a
society that was neither wholly church nor wholly state. It also, however,
left a legacy of governmental and legal institutions, both ecclesiastical
and secular, for resolving the tensions and maintaining an equilibrium
throughout the system.

The Rise of Modern Legal Systems

As the Papal Revolution gave birth to the modern Western state, so it
gave birth also to modern Western legal systems, the first of which was
the modern system of canon law.

From early centuries on, the church accumulated a great many
Jaws — canons (that is, rules) and decrees of church councils and synods,
decrees and decisions of individual bishops (including the Roman pon-
tiff), and laws of Christian emperors and kings concerning the ('hur(:-h.
The church in the West also produced many Penitentials (handbooks for
priests), containing descriptions of various sing and the penalties
attac hed 1o thent, Al these laws were considered (o he subordinate to the
precepts contained in the Bible (both the Old and New Testiments) uu(lA
in the writings of the carly church fathers—men such as Polycarp nl.
Smyrna, Tertullian of Carthage, Gregory of Nyssa, and Augustine ol
Hippo.

These authoritative writings, in which the canons were merged, had
contributed to the gradual establishment throughout Western Christen-
dom, between the sixth and tenth centuries, of a common body of
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theological doctrine, o conon warship scvice (in Latin), o commaon
set of rules concerning nagor sins (such as killing, breaking oaths, steal-
ing), and a conunon ccclesiastical discipline and structure. Bverywhere
priests heard confessions and dispensed the sacraments to their flocks;
everywhere bishops ruled priests, consecrated churches, and arbitrated
disputes within their respective dioceses; everywhere bishops were
responsible to their primates (metropolitan bishops ol provinces and
regions), and all bishops owed loyalty 1o the Bishop of Rome as first
among equals, There was, however, no book or series of books in ex-
istence in the year 1000 which attemipted to present the whole body of ec-
clesiastical law or, mdeed, systematically (o summarize any part of it.
There were, to be sure, a considerable number of collections of canons,
and particularly canons of church councils and decrees of leading

bishops. Usually these collections were simply arranged chronologically

within broad categories of sources (canons ol councils, fetters ol popes,
sayings of the fathers), but in some collections there was also a division
into a number of topics (Ordination, Church Courts, Liturgy, Mar-
viage, Heresy, Idolatry). Hardly any of these collections were recog-
nized as valid everywhere; almost all of them had only vegional
significance,

The decentradized character of ceclesiastical Taw prior o the late
cleventh centary was closely related to the decentralized chavaceter of the
political life ol the church. As @ rule, bishops were more under the
authority of emiperors, kings, and leading lords than of popes; and even
in those spiritual matters in which secular authorities did not intervene,
a bishop usually had a considerable autonomy within his own diocese.?’
The universality of the church did not rest primarily on a political or
legal unity but on a common spiritual heritage, common doctrine and
worship, and a common liturgy: Such political and legal unity as it had
was connected, above all, with the preservation of its spiritual universal-
ity. In this respect the Western Church was like the Rastern Church, Its
law, being largely interwoven with theological doctrine and with the
liturgy ud the sacraments, was concerned only  secondarily  with
organizational matters and the authority of bishops, and hardly at all
with rules of property law, critue and tort, procedure, inheritance, and
the like. In these secondary and tertiary concerns the law of the church
wus often wholly merged with secular law, and secular law was itself
Lwgely diffused in political, economie, and social custom.

I the wake of the Papal Revolution there emerged a new system of
canon law and new secular legal systems, together with a class of profes-
sional Lawyers and judges, hicrarchies of courts, law schools, law
treatises, and a concept of law as an autonomous, integrated, developing
body of principles and procedures. The Western legal tradition was
formed in the context of a total revolution, which was fought to establish
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“the right order of things,” or “right order in the world,”® *Right order”
signified a new division of society into separate ecclesiastical and secular
authorities, the institutionalization of the ecclesiastical authority as a
political and legal entity, and the belief in the responsibility ol the ec-
clesiastical authority to transform secular society.

The dualisim of ecclesiastical and secular legal systems led in turn to a
pluralism of secular legal systems within the ecclesiastical legal order
and, more specifically, to the concurrent jurisdiction of ecclesiastical and
secular courts, Further, the systematization and rationalization ol law
were necessary in order to maintain the complex equilibrivm of plural
competing legal systems. Finally, the vight order of things introduced by
the Papal Revolution signified the kind of systematization and ra-
tonalization of law that would permit reconciliation of conflicting
suthorities on the basis ol synthesizing principles: wherever possible, the
contradictions were to he vesobved withont destruction of the clements
they comprised.

To sunmarize, the new sense of Taw and the new types of law thi
ciuerged in western Burope in the wake of the Papal Revolution were
needed as means: (1) o control by central awhorities i widely dispersed
population with diverse group loyalties; (2) to niaintin the separate cor-
porate identity of the clergy and add a new legal dimension to their class
consciousness; (3) to 1‘('g1|1;|((' relations hotween competing ecclesiastical
and secular polides; (4) to enable secular authorities o miplement in a
deliberate and progranamatic way their proclaimed mission of imposing
peace and justice within their respective jurisdictions; and (5) to enable
the church o implement ina deliberate and progrannmatic way its pro-
claitned mission to reform the world.

The most imiportant consequence of the Papal Revolution was that it
introduced into Western history the experience of revolution iself. In
contrast to the older view of secular history as a process of decay, there
was introduced a dynamic quality, a sense of progress in time, a belief in
the reformation of the world. No longer was it assumed that “temporal
life” must inevitably deteriorate until the Last Judgment. On the con-
trary, it was now assumed—for the first time —that progress could be
nude i tins world toward achieving some of the preconditions for sadva-
tion i the next.

Pechaps il most dramatic ilustrdion of e new sense ol thnme, and of
the fwure, was provided by the new Gothie architecture. The great
cathedrals expressed, in their soaring spires and flying buttresses and
clongated vaulted arches, a dynamic spirit of movement upward, a sense
ol achieving, ol Incarnation ol ultimate values. It is also noteworthy that
they were often planned to be built over generations and centuries.

Less dramatic but even more significant as a symbol of the new belief

in progress toward salvation were the great legal monuments that were
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built in the same period. In contrast not only to the earlier Western
folklaw but also to Roman law both before and after Justinian, law in the
West in the late eleventh and twelfth centuries, and thereafter, was con-
ceived o be an organically developing system, an ongoing, growing
body of principles and procedures, constructed —like the cathedrals
—over generations and centuries.
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HE PAPAL REVOLUTION brought into being, for the first

time, a separate, autonomous ecclesiastical state and a separate,

autonomous body of ecclesiastical law, the canon law of the
church. By the same action it brought into being, for the first time,
political entities without ecclesiastical functions and nonecclesiastical
legal orders. The papal party gave the names “temporal” (time-bound)
and “secular” (worldly) to these other political entities and their law.

The reduction of the sacral quality of secular government was linked
to the concept of the nonecclesiastical polities and their legal orders as
being many and diverse, rather than one. The new canon law was one,
even as the new ecclesiastical polity was one; but the secular law was
manifold, corresponding to the various types of secular polities: im-
perial, royal, feudal, manorial, mercantile, urban. These new types of
polities required new types of law, if only because their religious func-
tions, their “spiritual” aspects, had fallen into the hands of a separate and
independent organization which existed universally and whose head was
in Rome,

“I'he use of the word spiritual to characterize the law of the church was
intended to signify a dimension of sanctity which was lacking in the
time-bound or worldly law of the nonecclesiastical realms. Nevertheless,
the seeular order, including secular law, was no longer considered to be

fundamentally chaotic or aimless. It was unredecmed; but it was

redeemable. It was capable of being regenerated. Like ecclesiastical law,
secular law was considered to be a reflection, however imperfect, of
natural law and, ultimately, of divine law. It was subject to reason and
conscience. It was rooted in divine revelation. Indeed, the very division
between the ecclesiastical and the secular presupposed the mission of the
church to reform the world, and consequently the mission of all Chris-
tians (but especially those in holy orders) to help make imperfect secular
law conform to its ultimate purpose of justice and truth.
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Secular law was supposed to emulate the canon law. All the various
secular legal systems—feudal, manorial, mercantile, urban, royal—
adapted to their own uses many basic ideas and techniques of the canon
law, il unly because the canon law was more highly developed and was
avatlable for imitation. This was inevitable, since in the twelfth and thir-
teenth centuries most lawyers, judges, and other professional advisers
and officers of secular legal institutions were clerics and either had been
trained in canon Jaw or were generally fumiliar with its basic features. At
the same time, the secular authorities resisted the encroachments of the
ceclesiastical authorities upon the secular jurisdiction; and for that
reason, oo, they sought to achicve for secular law the cohesion and
sophistication of the canon law,

Developing party in emudation of and partly in rivalry with the canon
Liw, cich of the various types of secular law eventually came to be

reated - though in widely varying degrees — as o legad systemn, that is, as
an integrated and organically developing body of legal institutions and
concepts. Yet in comparison with the canon law, the new sccular legal
systems were much less directly connected with the major political and
intellectual events and movements of the time and much more directly
connected with diffuse social and cconomic changes. Feudal law and
manorial law, to a somewhat lesser extent mercantile and urban law,
and to a still lesser extent royal law were more rooted in custom, and
therefore emerged more gradually, than the canon law of the church,
The development of the class consciousness of the feudal nobility, and
the legalization of its relations with the peasantry, proceeded much more
slowly and invisibly than the development of the class consciousness of
the clergy and the legalization of its relations with the secular
authorities. In addition, the ciiergence of such “institutions” as conuner-
cial markets and urban self-government difered in character from the
emergence of such “institutions” as universities and ecclesiastical courts.
The diflerences had to do in part with the kinds and numbers of people
wha were directly affected. Secular law cmerged “on the ground.” It was
less programmatic. Partly for that reason its growth was much less
clearly marked. By the time university-trained jurists began o “sum-
marize” feudal law or urban law or royal law, it was already there.
Indeed, the first systems of secular law did not need 1o be portrayed in
textbooks or taught in university courses in order to be accepted as in-
tegrated, ongoing, autonomous bodies of law. Scholarly books on the
various branches of sccular law helped, to be sure, and they were forth-
coming, although not in anything like the quantity and quality of the
legal literature pm!ducc-d by the canonists and Romanists. Also, prob-
lems that arose in the various types of secular law often found their way
into university law courses, although none of those types of law ever at-
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tained the dignity of being taught as an independent sgl)jgct in the
university curriculum. By contrast, legal scholarship was indispensable
to the creation of the modern system of canon law; without textbooks
and courses it was unimaginable, since an articulated theory was a
necessary part of its subject matter and an academically trained profes-
sion was essential to its practice.

Thus the concept of secular law, as it developed in the late eleventh
and twelfth centuries, was a concept of various emerging legal systems,
cach limited in scope to particular types of temporal aftairs, g'ro.win-g out
of custom, imperfect, yet divinely guided and subject to correction in the
light of reason and conscience.

The Emergence of New Theories of Sccular Government and
Secular Law

It is the thesis of this chapter that modern Western political science,
inctuding modern Western theories of the state and of law, are .mot(:(‘l i'n
the struggle between the opposing forces of the Papal R.cvolunon. [his
runs counter to the conventional view —still held, despite the contrary
evidence of specialized scholarly literature on the events of thc.elvcvemh
and twelfth centuries— that modern Western political science originated,
in the first instance, in classical Greek thought, especially that of Pl.ato
and Aristote, and in the second instance, in the revival of (‘:lassx('ul
Greek thought during the so-called Renaissance, that is, in the ffftccnth
and sixteenth centuries, when (it is said) secular states first came into be-
ing. ‘

Between ancient times and the fifteenth century, according to the
conventional view, political thought waus dominaed by Slui(“ zu'ul
patristic theory, as modified by medieval theology; and both Stoic-
patristic political theory and medieval theology are thought t()”l?t: too
much concerned with Christian doctrine to qualify as “modern.” To be
sure, in the late thirteenth century, especially with the first Latin n'zmsl;-x-
tion of Aristotle’s Politics (1260), there were some foreshadowings (ix 1
said) of modern political science, although political thought remained
basically theological and “scholastic.” Only in the next century were
there a few writers who are counted as important precursors of modern\
ideas and methods of analyzing politics. In particular, Marsilius of
Padua (about 1275-1342) stressed the principle of popular cqnsc.nt as the
basis of all legitimate government, whether secular or ecclesiastical, and
from that drew the conclusion that the secular ruler could be supreme
over the church (the papacy being merely an executive cc(’lcsmb“lfcal
‘office established by the community). The first really modern p()'huc;xl.
thinker, however, is usually said to have been Nic&:nlb. Macbuwrlh
(1469-1527), who is often given the credit not only for inventing the
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word “state” to refer to the secular polity but also for founding the
modern science of politics based on empirical observation and rational
analysis of political institutions.

It is the conventional view that no systematic theory, or science, of the
state could have been developed before the late fifteenth or sixteenth cen-
tury, because prior to that time there existed no fully developed state, in
the modern sense, although some individual attributes of statchood may
have appeared in the late thirteenth and fourteenth centuries. It is fur-
ther argued that the very concept ol the state, in the modern sense, It
alien 1o the *Middle Ages” since it is contrary to the existence of papal
supremacy or claims of supremacy over the whole of Christendom, con-
trary to the feudal system of decentralized political power, and contrary
to the Christian idea that the king should be under God and the natural
law.

It has been shown here, however, that the first state in the West was
that which was established in the church by the papacy in the late eleventh
and the twelfth centuries. This, of course, will not satisfy the objection
that— for some reason not fully articulated—the discussion should be
limited to secular states. But even if this limitation is accepted, it is not
difficult to find examples of modern European secular states that were
firsc formed at the height of papal power, at the height of the feudal
regime, and at the height of belief in the supremacy of divine and
natural law. The Norman Kingdom of Sicily under the rule of Roger 1
(1112-1154), England under Fenry IT(1154-1189), France under Philip
Augustus (1180-1223), Flanders under Count Philip (1169-1191), and
Swabia and Bavaria in the time of Frederick Barbarossa (1152-1190),
would qualify, as would many independent city-states which had
elaborate systems of secular law and government as early as the middle
of the twellth century —cities such as Genoa, Pisa, Freiburg, Cologne,
Ghent, Bruges, and dozens of others. Bach of these was a state in the
sense of a unified, independent, territorial polity under the authority of a
sovereign ruler empowered to raise armies and fight wars as well as to
make and enforee laws, Furthermore, during the twellth and thirteenth
centuries theories of secular government and secular law were developed
by political and legal thinkers to explain and justify the existence of those
states.

John of Salisbury, Founder of Western Political Science

"The first Western treatise on government that went beyond Stoic and
patristic models was the Policraticus of John of Salisbury, written in
1159, which created an immediate sensation throughout Furope. Tts
significance can best be shown by comparing it with an earlier work,
perhaps the last important pre-Western (that s, premodern) treatise on

govermmnent, the so-called Norman Anonymons of 11002
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Written at the height of the Papal Revolution, the Norman Anonymous
presented the case for sacral kingship and against the claims of the papal
party. The author contended that both Christ’s kingship and his
priesthood are transferred directly to kings through the sacrament of cor-
onation. As vicar of Christ, the king is himself divine and is also the
priest of his people. Indeed, he can perform sacraments; after his cor-
onation —in accordance with Byzantine, Frankish, and Anglo-Saxon
tradition —the emperor or king would go inside the sanctuary and pre-
sent the bread and wine for his own communion.® The king is also the
propitiator and savior of his people; therefore he can forgive sins.

According to the Norman Anenymous, Christ’s priesthood is also
tansferred to all bishops, through St. Peter. The author criticized papal
usurpation ol the right of bishops to control monasteries within their
own dioceses. Rome’s uniqueness, he argued, consists merely in her an-
cient political and military power; St. Peter bestowed no more distine-
tion on Rome than on Jerusalem and Antioch. The legalism of the
canonists was also criticized: canon law, it was said, must always be in-
terpreted in the spirit of the New Testament. Clerical marriage was
defended: not all priests are called to celibacy. The high role of the laity
in the church was defended. The sacrament of baptism was said to be
fundamental to all others, including the eucharist. In all these matters
the Norman Anonymous represented the ancien régime, the prerevolu-
tionary order which dated from Carolingian times and before.

The style of the argument is of special interest. 'The Norman Anonymous
wats not a sober evaluation of the pros and cons of alternative positions;
it was, instead, an impassioned plea of a dogmatic and prophetic
character. It rested its major conclusion — the Christ-centered quality of
kingship —not on practical experience but on scriptural symbolism, not
on alogie of ends and means but on litargy, not on kegal justifications
and analogies but on ecclesiastical tradiion.

To a considerable extent, the stylistic qualities and the mode of
analysis found in the Norman Anonymous were well suited to the basic
political-ceclesiastical position to which the author adhered. Yet one may
also find similar stylistic and methodological characteristics in many of
the polemical writings of the papal party during the late eleventh and
early twellth centuries. It was only with the end of the great struggle,
and after great compromises had been made by both sides, that there
emerged a new style and a new mode of analysis and eventually a new
science of the nature of government. The beginnings of the science are o
be found in the writings of the jurists —the canonists and the Roman-
ists — of the late eleventh and early twelfth centuries. The first systematic
treatise, however, was John of Salisbury’s Policraticus, which built on the
carlier juristic writings but went beyond theni.

Ve Polteraticns was not, ol course, written in the style of present-day
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Western scholarship or even in the style of a John Locke or a Thomas
Hobbes. Hobbes, who denounced scholasticism generally, would have
had little patience with the discursive character of John of Salisbury’s
analysis, its apparent flitting from one subject to another, its abundant
use of Biblical examples, its moralizing tendencies, and above all, its ap-
parent inconsistencies. Many different theories of government were
espoused, sometimes almost in passing. Moreover, the dominant theory
of recent centuries of Western polities —that (in John Dickinson's words)
“the community can organize itsell for the accomplishment of ity com-
nmon purposes by developing mstitutions for pooling the ideas and har-
monizing the ends ol its membery” — was completely Lacking.
Nevertheless, the Policraticus “discloses still in combination a number
of separate strains of thought whose later dissociation was to form the
main currents of opposing doctrine for many succeeding centuries.”
Prior to the Reformation these strains ol thought continued to remain
largely in combination; thereafter they came apart, and it was this
dissociation that most distinguished post-Reformation from pre-
Reformation political thought. Thus Salisbury’s derivation of the ruler’s
title directly from God foreshadowed the sixteenth-century theory of the
divine right of kings, while his patriarchal theory of monarchy
foreshadowed the seventeenth-century conception of personal ab-
solutism; in his conception of a higher law binding the ruler he fore-
shadowed the doctrine of judicial supremacy advanced by Sir Edward
Coke; his doctrine that insofar as men are free from sin and can live by
grace alone they need no government anticipated (as Dickinson notes)
the Christian communism of radical sects of the Protestant Reformation
as well as modern doctrines of philosophic anarchism. So in the
Policraticus Salisbury “discloses the more or less confused mass of con-
tradictory ideas in which {later political theories] were originally em-
bedded, and which served to limit and correct them.” In that sense the
book may seem at first reading o be eclectic and syneretistic— a
fascinating hodgepodge. But on closer study it becomes apparent that i
wis not Salisbury’s ideas that were confused; it was the political condi-
tions of his time which were complex and contradictory, and it was his
virtue to portray the complex structure of those political conditions and
to rationalize their contradictions. That is what makes Policraticus a
scientific work and not merely a utopian or programmatic work. In con-
trast to classical political thought, which saw various types of political
authority (monarchy, aristocracy, democracy) as mutually exclusive
alternatives, Western political thought—starting with  John of
Salisbury —saw them as coexisting in combination with one another.
For over a century Policraticus was considered throughout the West to
be the most authoritative work on the nature of government. Its
supremacy was not challenged until Thomas Aquinas, relying on Aristo-
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tle’s Politics, published his book On Kingship (De Regimine Principum).’
Even then, however, it was recognized that Aquinas built not only on
Aristotle but also on John of Salisbury.

Although the Politics was not available in the West when Salisbury
wrote, the Policraticus has a strong Aristotelian dimension, due in part to
the author’s thorough grounding in those writings of Aristotle which had
been translated (some of them very recently).® There were also non-
Aristotehan dimensions. Stoic and patristic influences were strong, rein-
forced by rveferences to natural law, justice, equity, and reason from the
lawhooks ol Justnian. In addition, the Policraticus devived much from
the Old and New Testiunents, as well as from the history of the church
and of the Roman Lmpire, including both its Byzantine and its
Frankish-German counterparts.  Yet none of these sources and
influences were decisive; what was decisive was the way all of them were
put together, and that way was characteristic of Western thought after
the Papal Revolution.

This last point needs elaboration in view of the tendency of historians
to explain the new by its origins in the past—and thereby to explain
everything about it except its newness. Some say that medieval political
thought, including that of John of Salisbury, was basically in the tradi-
tion of the Stoics and the church fathers, supplemented by the Roman
lawyers; that Aristotle had little or no influence until the writings of
Aquinas; and that even thereafter Aristotelianism was not taken very
seriously in political theory.? Others say, per contra, that all medieval
thought, including political thought, is the history of the translation of
Aristotle and that John of Salisbury’s political theory was essentially an
application of Aristotelian logic to the political realities of his time,!° Stil}
others claim that the theory of government expressed in the Policraticus is
essentially Platonic.!! Finally, it is stated that the Policraticus was simply
a further development in a long tradition of Christian writings on the
relation of the secular power to the church, that it merely applied to new
circumstances the “two swords” doctrineg of Pope Gelasius 1, who in the
filth century had charged Emperor Anastasius to conline himself (o the
excrcise of royal power and (o leave the exercise of sacred authority to
the pricsthood. '?

Yet it is also said that John of Salisbury’s Policraticus was something
new - that it “contains the first political theory which breaks with the
conceptions of the early middle ages and leads onwards to an era in
which discussion of the rights and duties of princes takes the place of the
old theory of the two swords.”'?

What was new in the Policraticus, in the first place, was the author’s
eflort to put together in a comprehensive way theories, texts, and ex-
amples from the most diverse and contradictory sources— Plato, Aristo-
tle, Cicero, Seneca, Vergil, Ovid, the Old Testament, the New Testa-
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ment, the church fathers, the Roman lawyers of Justinian's texts as
glossed by Juhn of Salisbury’s own contemporaries, the canon lawyers,
and others—and to attempt to synthesize them. All were, in one sense,
authoritative; but in another sense each was-subject to criticism in the
light of the others. This was the first application to politics of the method
(later called “scholastic”) which had already been applied —much more
rigorously —to Roman law by Irnerius and his successors, to theology by
Abelard (under whom John of Salisbury had studied), and to canon law
by Gratian (with whose Decretum John of Salisbury was familiar).

In the second place, in addition o the effort to synthesize, John found
a method of actually achieving synthesis through the use of concepts
which combined contradictory norms by abstracting their common
qualitics. Perhaps the most important example of this was his use of the
Latin word princeps (“the prince”) to refer not to a particudar raler or a
particular oflice but to any raler, thit is, o ralers in geneval, D elassical
and postelissical Ronm writings, prinveps huiel heen used (o sigly the
Ronmum emperor. Notany valer, not evenmore than one vuder, but only
the holder of the office of emperor was the prince. In later centuries the
title was usurped by the Frankish emperor, and still Jater by other kings,
and eventually by the papacy, but it was always used to refer to one per-
son or one oflice alone; in other words, princeps meant the supreme
ruler, or otfice of the supreme ruler, of a particular polity. That is why,
in the struggle between the papacy and the emperor, it was important
for each side to appropriate the title princeps and the texts of Roman law
that went with it. Morcover, the polity of the princeps—prior to the
Papal Revolution —was not considered to be territorial in character but
rather, as Gerhart Ladner has put it, functional;'* that is, his powers
and duties were examined in terms of the relation of a lord to his vassals,
or a master (o his servants, or a priest to his Hock—or of Christ to his
followers — without regard to the character of the polity as a community
of people attached to a given territory, a given country. john of
Salisbury, in contrast, set out to analyze the general subject of political

and legal relationships between a ruler and his subjects in a territorial |

systetn, The prince could be emperor or king or duke or connt or some
other valer, "The prinee’s subjects [ovmed arey pudfica (o Mvepublic” or
“cononwedlth™) incthe tervitory which he valed. Thas i the Polioatecus
the (erm prince meant something very similar to, though not identical
with, what writers in later centuries called the state. It meant *a form of
public power . . . constituting the supreme political authority within a
certain defined territory.”™3 Indeed, in the Policraticus the prince is ex-
pressly defined as “the public power.”'S What it did not mean, in contrast
to what the state came to mean in the sixteenth century, was “a form of
public power separate from the ruler and the ruled.”'? In the Policraticus,
princeps was a general concept, but it had not yet become an abstract
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concept: the prince as public power was still seen as the “head” whose
task was to maintain the “state” (status) of the res publica, which was seen
as the “body.” The significant linguistic change in the sixteenth century
was to identify that “state of the commonwealth,” which hitherto the
ruler had had the duty to direct and to serve, with the supreme political
authority, the form of public power itself.!$

Having converted the term prince into a general concept, John of
Salisbury was able to develop a theory of government based on a distinc-
tion between two general types of princes which were contradictory to
cach other, although cach was a species of the same genus. Princes of the
first type ruled according to law, equity, and the “principle of the com-
mon welfare.” Princes of the second type ruled by foree, serving only
their own wicked ends; they were “tyrants . . . [by whom] the Laws are
hrought (0 nought and the people are reduced o slavery."

A sinulo distinetion hetween i Lisw-nhiding king and @ tyvant miy be
found in the writings of the cChardh fathers and inanciens Greek politieal
thought. But John of Salisbury’s theory wis far nore complex than the
carlier theories, since it accepted — and drew conclusions from — both the
unity and the contradictory nature of the two types of rulership. Like the
Jlaw-abiding king, the tyrant holds his power from God, since “all power
is from the Lord God.” “{When the ruler’s] will is turned to cruelty
against his subjects . . . it is the dispensation of God for His good
pleasure to punish or chasten them . . . for good men thus regard power
as worthy of veneration even when it comes as a plague upon the
elect.”0 The tyrant’s laws must be obeyed. Even if they are evil laws,
God’s will is nevertheless accomplished through them. God “uses our evil
for His own good purposes. Therefore, even the rule of a tyrant, too, is
good, although nothing is worse than tyranny.”!

But this more or less traditional argument gradually shifted. An evil
ruler, it was said, can no more escape the judgment of God than an evil
people; il his people are patient, and if they wurn from their own
wickedness, God will at last free them from the oppressor. The history of
oppression shows that cvil rulers are usually punished. But more than
that, if the tyrant compands a subject to act contrary to hix faath, the
subject it disobey. “Some things are .80 detestable that no com-
mand will possibly justily them or render them permissible, " For ex-
amiple, if a military commander commands a soldier to deny God, or 1o
commit adultery, the soldier must refuse.? More generally, “if [the
prince] resists and opposes the divine commandments, and wishes (o
make me share in his war against God, then with unrestrained voice
must answer back that God must be preferred before any man on
carth”.?t

Thus the reader is confronted with two contradictory norms: the
tyrant’s laws must be obeyed, for the tyrant rules by God's will; yet the
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tyrant’s laws must be disobeyed when they conflict with God's laws. At
first the second norm appears as an exception to the first, only applicable
in the case of the most evil commands. Yet the very tyranny itself may
conflict with God's laws. The contradictions are carried further and fur-
ther. Ultimately, the reader is confronted with the startling conclusion
that a person may have a right and even a duty not only to disobey a
tyrant but even to kill him—the famous right and duty of tyrannicide,
which John of Salisbury was the first Western writer to elaborate as a
doctrine and to defend with reasoned arguments, He starts with passive
resistance: “If princes have departed little by littde from the true way,
even so it is not well to overthrow them utterly at once, but rather to
rebuke injustice with patient reproof until finally it becomes obvious that
they are stiff-necked in evil-doing”.25 In the last analysis, however, every
person is under a duty to enforce the law by killing a tyrant who has put

* himsell outside the law:

To kill a tyrant is not merely lawful, but right and just. For whosoever
takes up the sword deserves to perish by the sword. And he is understood
to take up the sword who usurps it by his own temerity and who does not
receive the power of using it from God. Therefore the law rightly takes
arms against him who disarms the laws, and the public power rages in fury
against him who strives to bring to nought the public force. And while
there are many acts which amount to lese majesté, none is a graver crime
than that which is against the body of Justice herself. Tyranny therefore i
not merely a public crime, but, if there could be such a thing, a crime
more than public. And if in the crime of lese majesté all men are admitted
to be prosecutors, how much more should this be true in the case of the
crime of subverting the laws which should rule even over emperors? Truly
no one will avenge a public enemy, but rather whoever does not seek to
bring him to punishment commits an offence against himself and the
whole body of the earthly commonwealth.?6

John's acceptance of the fundamental unity of two contradictory
norms—government by law and government by force, both of which
were attributed to divine will —served as a foundation for Later theories
of Western political science, The complexity and maodernity of such

theories were enhanced by the Tact that the contradictory normis which

John postalated corresponded o the contradictory political realities of

his age. Yet he never specifically identified those contemporary realities,
nor did he ever refer to them. Despite —or more likely, because of — the
fact that he was intimately acquainted with the leading figures of his
time, including popes and antipopes, kings and tyrants, John avoided
naming names and left his readers to apply his analysis to contemporary
heroes and villains, No doubt it would have been politically risky for himn
to have done otherwise. It also would have been a distraction from his
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main purpose, which was to explore the basic theoretical dilemmas of
power and justice which confronted the newly emerging secular states.
But how was it possible to analyze political and constitutional norms
realistically without giving actual cases?

This question was resolved in the Policraticus in a manner
characteristic of the new scientific method of the twelfth century. A great
many actual cases were put, but they were drawn from ancient Greek
and Roman history, from the Old Testament, from the history of the
Roman Empire, and so forth, The problems that determined the selec-
tion of these cases were not, however, the problems that had vexed an-
cient Greeks and Romans, Hebrews, or other predecessors of John and
his contemporaries. They were the underlying political problems of the
twelfth century, which were being debated in the universities, in the
papal curia, and in the centers of political and cultural life in England,
Normandy, southern lwaly, Lombardy, Saxony, Swabia, France,
Flanders, Hungary, Poland, Spain, and elsewhere in Europe. To be
sure, the nunmierous cases —the fact situations which were analyzed,
often at some length—were found in the literary record of earlier
civilizations. But this was by no means so unsatisfactory as it may at first
seem. An empirical-inductive quality was introduced, a concern with ac-
tual experience, a casuistry, even though the cases were clothed in
biblical, Graeco-Roman, or other costumes from older times. The result
was a book which was not the portrayal of a utopia or ideal republic, on
the one hand, and not a chronicle of decaying times, on the other,
though it contained some elements of both. The mixture of empirical-
inductive and ethical-normative qualities constituted, in fact, a third in-
novation of style and method introduced by the Policraticus.

One example of the way in which the ethical-normative method and
the ¢empirical-inductive method were combined in the Policraticus is the
treatment of the fundamental problem of the selection of a new prince
when a throne becomes vacant. Generally speaking, tribal, feudal, and
imperial tradition had all emphasized two basic principles of succession:
heredity and election. The ideal solution was for the leading men to elect
the oldest son of the dead ruler. However, when the oldest son did not
conmand sullicient support among the leading men, there was trouble.
Some might favor another son or a brother or cousin or another relative,
The closer his relationship to the dead king by blood or marriage, the
easicr it was for a candidate to gain support from those who had the
power to elect, unless there was an uprising against the entire dyrlxasly.

Prior to the Papal Revolution, the role of ecclesiastical leaders in the
choice of a successor was not apt to be essentially different from the role
of lay magnates. Bishops and other leading churchmen were lhcmsclvgs
imperial and royal councillors, feudal lords, and even clan or dynastic
figures. With the centralization of clerical control in the hands of the
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papacy, however, and with the separation of the ecclesiastical from the
secular auwthority, the church began o play a distinet and independent
role in influencing royal elections. Thus an additional complicating fac-
tor was added to the great uncertainty which ofien surrounded the suc-
cession.

In 1159, when John of Salisbury wrote the Policraticus, a new dynasty
had recently been founded in Norman England by a powerful monarch
who was most anxious to secure the succession for his descendants, (In
1170 Henry 1 had his oldest son, Henry, crowned in advance, and in
1172 he had him crowned again, with his wife.) John was thoroughly
familiar with similar tendencies to strengthen the hereditary principle in
other states, including Norman Sicily (southern Italy) and Capetian
France. He was also aware of the problems connected with the election
of the emperor: a system had been developing, especially since 1125,
whereby the imperial succession was determined principally by vote of a
certain number of the princes of the various (mostly German) duchies;
eventually the number of “electors” was fixed at seven, including three
archbishops, those of Mainz, Cologne, and Trier. However, the election
was usually strongly influenced in favor of dhe reigning imperial dy-
nasty; i fact, the imperial crown tended to descend o the eldest son or
o some other close relative of the deceased cmperor,

In the twellth century and therealter, the lawyers — Romanists and
canonists alike—had a great deal 10 say about these matters. They
tended to analyze thenyin terms ol awide variety of fairly narrow topics,
such as the rules of hereditary succession through male and female lines,
the question of the source of power to elect a king or emperor, the valid-
ity ol election procedures, and the cflect of papal excommunication on
the legitimacy of the ruler. Such questions were discussed by the jurists
in the light of various authoritative texts and legal doctrines, in the light
ol customs and deerees, and in the Tight of actual historical cases.??

The Policraticus did not go deeply mto the legal aspects of the question
of royal succession; instead, it sought to establish a theorctical resolution
ol the conflict between the prineiple of heredity and the principle of elee-
tion, and to justify ceclesiastical intervention. "The “cases” selected for if-
lustration or support were not drawn {rom the history of Europe. There
wis o discussion of the selection of Joshua to succeed Moses: “Moses
clledbogether the whole synagogae to the end that he might be chiosen
i the preseace of the people, so that afterwards no o migh remain (o
clond his tide.” On the other hand, e was God Fimsell who told Moses
1o naune Joshua the raler. John commented: “Here is plainly no acela-
mation by the people, no argument or title Tounded upon ties of blood,
no consideration accorded to family relationship.”?® Then another story
from the Bible was mentioned: the daughters of Salphaat came before
Mases to claim their father’s inheritance. Their petition “was a just one,
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for o man’s inhevitancee of inds and estates is to be left 1o his reatives,
and so lar as possible, his public oflice likewise., But governance of the
people is to be handed over to him whom God has chosen, to wit s'uch a
man as has in him the spirit of God . . . [and who has] walked in the
judgments of the Lord.™? -

Thus John of Salisbury concluded that to become a prince one rr‘xusl
be chosen by God — which meant that one must have the approval of the
ceclesiastical authority. Since the prince is subject o God, he s subject
also to the priesthood, "who represent God upon carth.™ He is a
“minister of the priestly power,” which has handed over to hi‘l‘n the tem-
poral sword, “the sword of blood,” which the priesthood itself is too pure
to wield directly.3! '

It was not denied that heredity is an important factor in the succession
to princely power: “It is not right,” John stated, “to pass over, in l‘avor'of
new men, the blood of princes, who are entitled by the divine promise
and the right of family to be succeeded by their own children.™? Election
is also an important factor: John cited a famous passage in Justinian’s
Digest which refers to the transter of power to the emperor by -d“.i
Roman people, and argued that the prince is thercfore “representative
or “vicar” of the people.® Yet he rejected each of these principles as an
absolute, Heredity ereates a presumptive claim to the throne, which
must be confirmed by election, but the priesthood —that s, the
papacy —has a decisive voice when it is in the overriding interest of Th(-
chureh to exercise it. The theory on which this is based is that royal title
is derived from God either through heredity or through election or through
such other means as God in a given instance chooses to apply. ™

This example illustrates the synthesis of opposites which was
characteristic of scholastic thought in the twellth century. More
speeifically, it exemiplifics the combining of cthical-normative rc;wvming
with cinpivical-inductive reasoning. The cthical-normative aspect is ob-
vious: first, the prince should follow the judgments of God and should
attenpt to obey the divine commandments; second, if the pope, wh()- is
charged with supreme rvesponsibility for interpreting the divine ‘wﬂl,
determines that a candidate for the throne is a heretic or schismatic or
otherwise an encmy of the church, such a candidate will not be qualified
Cdespite any claims he may have by virtue of heredity or election. 'l"h('
ernpical andd inductve aspeetis less ohvious, but it is there. l_n‘llu" tirst
place; the entire exposiion iy concerned  with the realities that
determined suceession 1o Buropean thrones in the twellth century anud
alterwards: heredity, election, and papal intervention® T the second
place, John's recourse 1o the Bible and to Greek and Roman lm.-ru.lurc
for concrete examples gave the Policraticus a broad empirical basis from
which to draw conclusions. Contemporary European cases were too
close (o home to be analyzed objectively in terms of political theory; they
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could only be analyzed objectively in terms of legal theory, because
there the terms of analysis were narrower and were ultimately limited by
textual authorities. Contemporary cases were also too complicated; that
is, too much was known about them, and hence they were much more
dithicult to simplify . Examples from antiquity were, for John of Salisbury
and/his contemporaries, rather like the examples from other cultures
‘used by modern political theorists. They provided a kind of universal
anthropological context.

Closely connected with (1) the effort to synthesize opposite norms, (2)
by use of general concepts, (3) which corresponded to empirical realities,
was a fourth innovation of the scholastic method, which John of
Sulisbury was the first to apply to the study of secular political institu-
tions. That was the effort to grasp the entire subject matter under con-
sideration as a single whole, an integrated system, and characteristically,
(o portray the whole in organic terms, as a body.

The Policraticus introduced into European thought, for the first time,
an organic theory of the secular political order: it was the first European
work to elaborate the metaphor that every principality, that is, every ter-
ritorial polity headed by a ruler, is a body. The prince is compared with
the head, the senate with the heart, the judges and provincial rulers with
the eyes, ears, and tongue, the soldiers with the hands, the tillers of the
soil with the feet. The analogy is carried so far as to liken the financial
officers and keepers of the king’s treasure’to the stomach and intéstines,
“which, if they become congested through excessive avidity, and retain
too tenaciously their accumulations, generate innumerable and in-
curable diseases, so that through their ailment the whole body is
threatened with destruction.”®® Similar metaphors may be found in an-
cient Greek political thought, and John of Salisbury was familiar with at
least Plutarch’s use of them and drew on it; nevertheless, the organic
metaphor in the Policraticus had distinctive features. One is reminded of
modern systemns theory, with its concepts of flows, subordination, and
hicvarchy, feedback, controller, and program.

The organic mietaphor implies that government, that is, political rule,
is natural to -man, It is not something which is necessarily imposed on
society by force, nor does it originate in a compact or convention. 'These
two alternatives —the coercive theory and the contractual theory — had
been elaborated by the Stoics and the church fathers, and had dominated

Western political thought prior to the eleventh and twelfth centuries.??
Both rested on an essentially static view of human nature. Stoic and
patristic thought postulated that originally man had lived in a state of
virtue, either in paradise or else, in Israel, under the patriarchs, Moses,
and the judges. Through his inherent sinfulness, however, man had
forfeited rule by charity or higher law. Positive regulation had been forc-
ibly imposed upon him by coercive monarchical government; or else
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civil strife had induced him to consent willingly, by a kind of social con-
tract, to monarchical government., Whether introduced by force or b’y
compact, political controls  were viewed as a response to man’s
wickedness rather than to his fundamental desire to live in peace and
harmony. N
The organic concept of political rule and the concept (?f s
naturalness, which are found in the Policraticus, are more akin ‘l(_)
Aristotelian thought than to Stoic or patristic thought. Although Ar!s-
totle’s Politics was not available to John of Salisbury, he shared with Aris-
totle the view that the political community is subject to the law of nature,
which is reason, and that nature or reason requires the king to rulc.a(“-
cording to justice and equity. This view is explicit in the Policraticus; 1t 1s
also implicit in the metaphor of the “body politic.” o
‘The metaphor of the body politic also supported a (cr'ruor‘l‘nl view of
the political community. This, too was congential 0 classical Greek con-
cepts of organic unity and of a natural division of labor between ru‘lcrs
and ruled. Such concepts became more relevant as Western society
moved rapidly from tribal, local, feudal, and sacrél-irr}[?crlal modes of
ordering to large, consolidated territorial polities with fairly strong cen-
tral governments. '
Yet it is a mistake to suppose that Aristotelian and other ancient
Greek concepts meant the same thing to John of Salisb}u‘y and his con-
temporaries as they had meant to the ancient Gre&;ks. The very premise
of Aristotle’s political theory, expressed in the first paragraph of the
Politics— namely, that the highest end of human life is tht{ common.gc?od
of the political community?®—was acceptable to medieval Christian
thought only by aseries of reimcrpretationslwhich would have seemed
very strange to Aristote. In the Policraticus it is laker‘l for gramcd that the
political community is subordinate to the salvation of human .souls‘
under the judgment of God. Aristotle’s “pature” is understood hz’ _l](mn of
Salishury to be an instrument of divine will. Ari.smllc'.s "‘r(-us()n i taken
by John to be a mode of proving divine revelation. l(.ls only vr/nh con-
siderable difliculty, and only at a rather high level of .'1Imtrm:lmn, that
such views can be reconciled with Aristotelian thought. A little more
than a century after John, Thomas Aquinas labored to show that secular
naturalism and religious naturalism — insofar as they are both conccr}mzd
with human nature, and especially with man's moral and mzfona/
nature —do lead to similar conclusions from different starting points.
But the difference in starting points can never be obliterated, and 1t
always returns to haunt the argument. -
Another aspect of John of Salisbury’s theory was not onl).' ditheult to
reconcile with Greek thought but was wholly repugnant to 1t: t‘hat God
manifests himself in two opposing communitics at the same time and
place, and that every Christian lives in both —the community ruled by
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the temporal authority and the community ruled by the priesthood.
These are two distinet political communities. Yet the temporal com-
munity —the prince and all his subjects—are also members of the ec-
clestastical community, the church, and are under its authority.
Moreover, the church, while it has the quality of a spiritual community
which is not of this world, also has a political dimension: it, too, is a
body ruled by a head, a prince (namely, the pope), and in pursuing its
spiritual interests it inevitably becomes involved in temporal, that s,
secular, adlairs.

Thus the cassical Greek metaphor of the body politic and the
Avistotelian coneept of the source of government in nature and reason
were used by John of Salisbury in a historical context that was
completely non-Greek and non-Aristotelian. The political community,
which for Aristode meant the entire social life of the people of a given
place, was split into two bodies, the body of the church and the body of
the secular polity, whether a kingdom, duchy, city, or empire. Indeed,
Western thinkers could only conceive of the secular community as a
body after the Papal Revolution had divided the West into ceclesiastical
and secular polities.®® Before then, the political community, headed by
sacral emperors and kings, was wholly mixed up with the church;
neither one was a body in the Greek sense, and both together, as the
Christian  community, were called a body in another mystical
sense —namely, the spiritual body of Christ. Thus for St. Augustine
priests and bishops lived in the same two cities—the heavenly and the
carthly —like other saints and sinners, and neither city was an organic
political entity. It was only with the division of Western Christendom
into an ceclesiastical polity and a secular polity in the lite cleventh and
twellth centuries that the Greek organic theory became applicable 1o
Western politios fon the livst time batto only halt ol e, the secabo bt

Die Laet, the Gresmistances 1o which Greek maodes of thought were ap
plicd by Jolu of Salisbury and other writers of Tis thne were so dilferent
front the circumstanees in which those modes of thought had originated
that it is astonishing dat John and the othiers were able o apply thenniu
all. John was concerned to explain —and influence —a situation which
Aristotle would have found completely strange: the coexistence of a
number of kingdoms, principalitics, feudal territories, cities, and other
autonomous secular polities within a centralized ecclesiastical state. It
was John's genius o construct a theory —partly out of Aristotelian,
partly out of Stoic, and partly out of other (Roman, Hebraic, patristc,
Byzantine, Frankish) elements — which interpreted that situation in both
normative and empirical terms.

Theories of the Roman and Canon Lawyers

John of Salishury was strongly influenced by the writings of the
Roman and canon lawyers of his time, who were also engaged in the
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same herculean effort to formulate a theory of gove'n.'\mcn‘t ;xthd’lzjw
which, on the one hand, would C()rrcspun.d (.0 the realities U.i l{\ur (xs‘ci
hut which, on the other hand, would set limits upon the ;1rb1‘llr.\.r‘)1' c();%:n
cise of power by rulers. The lawyers, h()wcvcf, worked mortj cl osely ‘tcs
John with authoritative texts and tended to focus more closely on issues
-anable of practical resolution. '
Ld[');}‘:i(‘ l)lo]manists took as their field of study the classxcal‘ ant:i
postelassical Roman Jaw contained in the rediscovered wm‘ks‘ of JL;h‘.
tinian, enriched by new concepts derived from canon law zm(l-l:r'u?l‘x‘ ‘l ul
newly crnerging systenis of feudal, urban, and royal l}uw, .1j~. w< ’ .\; lxll(l)‘llrr
theology and  philosophy. The Roman texis lhcms«v'\\'v.s |‘f .\(‘.‘ e
political or legal theory ol any kind. Whu(.hl(lc there is consists (,) ;( .; .
tered references to reasoi, justice, or equity, afnd to the po}w‘cr'a l() ( u_.
cmperor and of subordinate magistrates. ()cc;\s'mn‘nn)’. V‘NX. )l.l?(f(’ lllelll:t
ciples are discussed very briefly, such as the prmcxpl'c lhdll %u:tfa; ‘_(, *
giving to each his due,” or that “what pleases the prince has the (.)r( ,T ‘
iaw." More frequently such broad references are F011x1t'(ttccl with spc’cT ic
cules of law; for example, Gaius is quoted as saying that natural ~r‘ca5(r>n
makes it lawtul for every man to defend himlscli against an aggrc(s;we al-f
Lack. It remained for the twelfth- and thlrtccnth-chury 'stu’ents‘(‘)
these lexts— the glossators—to put them m.gc(hcr in su?h a ‘:éy‘aic:
yield a system of general concepts concerning the location, character,
: imnits of political power.
dn'(;')l\ltltlz:non l}lwycrs ()l; the time engaged in ll}e very same task, hu‘t ‘lhey
were less restricted in their sources of authority. Although they did Ill()(
hesitate to use the Justinian texts, for theoretical watters they t(-ndﬁ‘l(‘ t
look first in other placest the many canons issued by'(‘hu'r(‘hAc()\lx.n( ‘l-h_'l,nl
the twellth and (h[irl('cnlh centuries, the ubundf\nl lvglsln-(\vc .\H(.‘].\l( 1¢ l;l
st sl which proceeded from the pn!)ul eurin ut the (n.m',. llln /u.\‘ (.:‘r:(r‘
qutin aystetmatized by Covattin, the WHitings nll/\h('l.ml, et IM:n';. vH‘
s other contemporary theologians, the writings x.»l the church fathe .. \
amed the Ol und New Testaments, The ('a\nn'm.sl:i uml'd he 'lflj‘,‘l i\s
techmical as the Romanists, and the Romanists just Pl"lmf"'lm"ll m
the canonists; hut on the whole the Canonists u'ml‘v(l to paint -W”,‘ :
broader brush than the Romanists. Also, in u}\ulyxlng the [‘Clil(l()l].\;)
the ecclesiastical and secular powers the canol?ls(s wended to 'supp(i)rl t \;‘
ecclesinstical claims more consistently than did the Ronuunst.s"tltl u)u!.‘;z
(here was rarcly unanimity in cither group on any Controversia ques
“();l\.n excellent example of the applicalion.of I(()fllul\ .law w0 p())lu/\;“al)
theory is the way in which the greatest Romanist (?l lh‘c u(xlmu, m/‘(d
(1150-1230), developed the Rum.zm law texts concerning dunsdictio
imperiunt into & concept of soyerelgnty.‘° i able o give
The Digest states, “Jurisdictio is a Very broad oftice: for itis able to g
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possession of goods and 1o transfer possession, to appoint guardians for
orphans who do'not have them, to assign judges to litigants.” This is the
closest the Roman law of Justinian came to a definition of jurisdictio.
Odher texts give examples of conditions under which i exists, and some
hication of why it exists under those conditions. It s stated, Tor ex-
ample, that one who judges acdispute hetween parties has tarisdicto only
t he heads some tnbunal or holds another jurisdiction, In other words,
the agreement of private parties does not create iurisdictio. In another
provision it is stated that one who has turisdictio ought not to exercise it
over his family or his companions. Still another text provides that a pro-
consuJ has plenissima  turisdictio (“the  fullest  jurisdiction™) and
consequently has in his province maius tmperium (“greatest dominion”),
suited o all purposes and exceeded only by that of the emperor.*!
Imperium (“dominion”) also remains undefined in the lawbooks of
Jusunian. Examples of its exercise are given, in which it appears that
sometimes imperium and iurisdictio may be used interchangeably and
that sometimes they are to be distinguished from each other. Imperium
is said to be of three kinds: (1) maius imperium (“greatest dominion™), the
holder of which can give a final judgment in any matter over which he
has iurisdictio; (2) merum imperium (“pure dominion”), an example of
which is the power to impose the death sentence in cases of capital
crimes; and (3) nuxtum imperium (“mixed dominion”), an example of
which is the dominion that is involved in jurisdiction in civil cases, All
risdictio iy said to involve at least moderate compulsion. Capital
criminal jurtsdiction s in one place equated with dominion

Confronted with this rather chaotic picture, Azo, citing his great
predecessor Irnertuy (1060-1125), the founder of Romanist Jegal
scholarship, started by noting that the relevant provisions of the Digest
{ail to define iurisdictio and only give examples of it. He then oflered a
definition which would embrace all the examples: iurisdictio, he said, is
the publicly established power and duty to pronounce judgment and
establish justice. He derived his definition in part from the etymology of
the work: ditio (dictio), he stated, means power (potestas) (that is, the
power of utterance), and us, furis mcans vight, “which is to say that
turesdictio is legitimate power.™?

Then Azo proceeded to classify in four ways the various uses of
turisdictio in Roman law. Here he played a trick with the sources—a
trick that seems wholly justified if it is assumed that the sources lay a
foundation for the development of a system of general concepts and,
more particularly, for a theory of political power. The trick was to
classily imperium as a species of jurisdictio. Thus Azo’s fivst division of
inrisdictio s that ol plenissima (*fullest”) jurisdiction, which is in the
prince sdone, and minus plena Cless (0l”) javisdiction, whiclois in the ve-

neng magistvates; however, some magistrates have plenissima
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)
ayistri inferi . Azo's sec-
juriscdiction with respect other magistrates inferior to them Az

ond division is that of voluntary and cumcnti(fus jt{’risidic"lio‘n.. His trhlrd
division separates general jurisdiction (“ordinary _)mtlsdfc(‘l‘nn)l rom.
special jurisdiction, such as that of a leygate .cr?(Tuslcd. ?vn.h a ?lpg ¢ lypf.
of cause. Finally, Azo listed, as a fourth division of jurisdiction, pure
; 1X¢ werinmn. o
'mfj]()lllnll\x‘livlal';lilxll has sail that “the significance of this .l(‘lil.\‘slflcall()n]
cannot be overemphasized . . . Jurisdictio is not that Wthh‘ belongs to
both merum and mixtum imperium. But rather lhéﬁl clcrxx;n?s 91 g‘omman‘d,
these grades of imperium, are divisions of.zumdzcho. {unsdu‘tw, in essence,
contains them.”* The immediate significance of the classification 1s
thr;iex:?'d“.l)um dominion,” which is the power .of Fhe sv.vord’, l)hc }i)ower (t)(i
bodily punishment, the power to take life, 1s hmu.e.d, in Azo's theory, -
those who have jurisdiction, defined as the legitimate power lodpro.-
nounce judgment and establish justice. (Azp also cxfend.ed pure domi
nion to criminal procedure generally, includu?g examination of suspec{ts,
arguing that pure refers to any cause in which there are no monetary
Cldg:\(i;ld, it is implicit in Azo’s classification that the ruler’s. righzl ar;ld
power to legislate, which at a later time came to l?c considered the
essence of sovereignty, is viewed as an aspect of his n‘ght and p(;wcr }to.
adjudicate. Indeed, the subordination of (ht? p()wur‘ul lh(? sw<l)rA(.lt()‘( 1:‘
|)(;W4‘l‘ of adjudication suggests a concept .()l H()\T(‘l'(‘lg?\ly mn w \l( l\ ('V( 1
the rulers right and power to make war 13 derived from his nght and
power to render judgment and do justice. o
Third, since the power of the sword is a species ol juris ‘lumn, it 1:1 1)
necessarily true that it can only be exercised by the maglsl.ruf‘c w,l;, [Qi
fullest jurisdiction, namely the CmIperor. ALO t?rgucd that it can ;1 s(‘;’ )
exercised by magistrates with less full jurisdiction. In other v;or( s, Az
distinguished the power of the emperor from th'at f)f other rg ers nolt on
the h;sis of imperium but on the basis of plcmss.m.xa and minus p fl:na
iurisdictio. The emperor has the greatest dominion 'm.ul tk.w fUlAL.S(
jurisdiction, but other magistrates may h;xvvc pure dominion, including
the power of the sword, and less tull jurig%lcuon. o
Involved in Azo's analysis is a recognition that the Junadxcnon’ ‘m‘
dominion — the sovereignty, as a later generation would .say—of’kmg:,,
princes, heads of municipal governments, and other maglstx'at?s arc} 'not
derived from the jurisdiction and dom'\ni(){\ ()f.lhc emperor. 'I‘hcy ‘mvc
their own jurisdiction and deminion, which 1s lus in f}t};‘uTt'ltY‘wﬂﬁt‘:.liz
speak, than his, but nevertheless ‘indc'pcndcm of h.l.?'. I ns is r'(lg ‘(’.(‘)m_
analytically in the classification “.‘ various kln‘(ls.nllm‘)pt ll_ll,,!‘,,‘:, o
prising one of four divisions within the genus jurisdictio, separate
the division plenissini and minuy plenit.
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; Behind this new legal classification stood, of course, a more fun-
almcntal conception of the source of sovereignty. Azo stated that all

ru T’.‘ - M N vy (> oy N M M ) ) .

' ers thF imperium because they have iurisdictio, the right to establish
aw in their respective states. But what was the source of that |

awin their awmaking
right? Azo answered that the source wis in the ;

. corpus, the universiras
the communitas. Jurisdiction did not descend downward from ’

. ‘ i the
cmperor but upward from the

corporate ('()“llll“l]i()"

The Rule of Law

. 'I‘h(“ i(]Céi})r the secular state, which was implicit in the Papal Revolu-
ton Irom its inception, and the reality of the secular state ;leicl

f‘l:l(:z'g(t(l out of the historical struggle between t:(tclesiasti('ui amvl‘ scculuT
lorces that constituted the Papal Revolution, were in essence the ‘ide;
and the reality of a state ruled by law, a “law state” (Rec/zlmta.at) % This
_meant, first, that the respective heads of each body : ”
‘the secular, would introduce and maintain their ,
15, would regularly enact laws, establish judicial systems, organize
government departments, and, in general, rule by law, Sc(:om’l it !:m-'mt
that the respective heads of each body would be hound by the l’;nw wITivh
they lllu‘msclvcs had cnacted; they could change it lawfully, but untl
lhlv)./ (I‘l(l so they must obey it—they must rule Illll([t‘f law, ('l'h’l"i was im-
!)IHI.HA i the subordination of (he sovereign’s legislative pnw:vr 1;; hil‘
Judicial power.) Tt meant, thivd, that each jnrisllicliun would also | S
Imuf}(l by the law of other jurisdictions insofir as that Jaw w*;s‘.ils")l(l'
l;lw(u!; cach state existed within i system of phlaral jurisdictions 'I“l}i% i(
meaning wndergirded the other two meanings. | l.lu‘ " )
wwiokable Jegad rights, tie state ‘

the ecclesiastical and
own legal systems, that

Nt
! chureh wis 10 have
1 acce Grr gl e °
lmitation apon its own supremacy I;il‘::il'.\(r(l ('P' ”-“')‘N 'f“"_“‘ il
' 1 s o . arly, the rights of the stine con-
stitated a lawlul Linitation upon the supremacy of the church. The two
powers could only coexist peacelully through a shared mcoqni(.i()n of the
rule of law, ity supremacy over each. ) ) N
The difficulties of the concept of the supremacy of law over the state
are, and were then, abundantly apparent. How can a prince ha\;c‘ im-
perium (or as one would say today, how can a state have sov.erci nty) if
his (or its) legitimate power is subordinate to the soere
rulers? That is a “contradiction” of the finest
important, how can one speak of the rule

will ol other sovereign
scholastic sort. Even more
' ( , OF supremac gt ithin 2
given polity when no one has been uulh(n'izcil o (}1)1]]:):1t:wlhw:l“(lll:((fl
ollicer of the polity, whether the pope within the churech m the ki
within the kingdomy . o
Gradian and his shiccessors sajd that the pope

should be deposed if he
breaks the law, but there was no one l .

higher than the i

!  the 1 ' pope cither (o say

authoritatively that he broke the law or to depose him, Similarly, royal
arly, i

achity 1o ohey the law, that
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the king is “under God and the law,” that it is not the king that makes law
but the law that makes the king; yet they also said that no judge may
dispute the king’s acts, that no writ can run against the king, that the
king "ought” to ubey his own laws but that he cannot be legally required
to do so. 48

Nevertheless, the Saxon Mirror (Sachsenspiegel), written in the carly thir-
teenth century about the time of Bracton, stated that "a man must resist
his king and his judge if he does wrong, and must hinder him in every
wrong, even if he be his relative or feudal lord. And he does not thereby
break his fealty ™7 Likewise a famous legal formula of Aragon stated
that subjects will obey a king only so long as he performs his duties, “and
if not, not.™#

The right and duty to disobey the divinely appointed king-autocrat
when he violates fundamental law was based on the belief that that fun-
damental law was itself divinely instituted. Popes and kings made laws,
but they did so as deputies of God; not they themselves but “God is the
source of all law.”

Thus the concept of the rule of law was supported by the prevailing

religious ideology. It was also supported by the prevailing political and
ceonomic weakness of ralers and by the pluralism of authorities and
jurisdictions. Finally, the concept of the rule of law was supported by the
high level of legal consciousness and legal sophistication that came to
prevail throughout the West in the twellth and thirteenth centuries. It
wirs well understood that the preservation of legality vrequired not merely
abstraet precepts of justice, equity, conscience, and reason but also
specitic prineiples and rules such ay those embodied in the English
Magna Garta of 1219 and the Hungarian Golden Bull of 1222, In many
types of documents such as these, including the charters of liberties
given to towns and cities by kings and feudal lords, various civil,
political, economic, and social rights were specified.

In Magna Carta the barons and the church exacted from the crown
the commitment that no scutage or aid beyond the three recognized
feudal aids would be levied by the king without the consent of the
“gencral council of our realm” (that is, the king's tenants-in-chief), that
“conunon pleas . . . shall be held in some fixed place,” that “no man
shall be put on trial upun an accusation unsupported by credible
witnesses,” that “no free man shall be taken or imprisoned or disseised or
outlawed or exiled or in any way destroyed . .. except by the lawlul
judgmentof his peers or the kaw of the Jand,” that “to no one will we sell,
to no one will we reluse or delay, right or justice,” that “merchants shall
have safe conduct in and out of England except in times of war and the
merchants are of the enemy, in which case they and their goods will be
sile iF our merchants e (reated the same way,” g “all can frecly leave
and enter Englimd except in time of war and except those who have been
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outlawed and people who are at war with us,” that “only those who know
the law shall be appointed as justiciars, constables, sherifls, or bailifls,”
and other such commitments.+9
Similarly, in the Golden Bull, King Andrew II of Hungary accepted
specific limitations on the power of the crown in favor of “higher and
lower nobles” (that is, free men), committing himself and his successors
to hold a court at a fixed time and place every year, not to “seize any
noble, nor destroy him out of favor to any powerful person, unless he
shall first have been summoned and convicted according to law,” to “col-
lect no tax and exact no money payments nor visit uninvited the estates,
houses, or villages of nobles,” to confer no offices on foreigners who
tome into the kingdom “without the consent of the council,” to degrade,
dismiss, and require restitution from “any lord-licutenant who shall not
conduct himself in accordance with the dignity of his oflice or shall
cdespoil the people under his authority.” Further, hereditry  lord-
licutenancies shall not be granted, new money shall not be issued at
shorter intervals than twelve months, and if any one has been legally
condemned, no protection of powerful persons shall avail to protect him
from the consequences. The Golden Bull ends with the words: “We also
ordain that if We or any of Our Successors shall at any time contravene
the terms of this statute, the bishops and the higher and lower nobles of
Our realm, one and all, both present and future, shall by virtue thereof
have the uncontrolled right in perpetuity of resistance both by word and
deed without thereby incurring any charge of treason.”s
Many centuries later, the concept of the rule of law came to be iden-

tified with the separation of the legislative, administrative, and Jjudicial

powers.3! The later concept shared two features with the earlier concept,

First, power was divided, although in the earlier period the “checks and

balances” had been provided chiefly by concurrent polities within the

same territory rather than by conéurrent branches of the same polity.

Second, law was derived from, and rooted in, a reality that transcended

the existing structure of political power. In the later period,  that

transeendent reality was found tn human vights, democrarie valuey, and
ather related beliels, In the carlier period it had been found in divine
and natural justice.

9| Feudal Law

HE TERM “FEUDALISM” was only invented in the eigh-

teenth century. Prior to that time—ever since the twelfth cen-

tury, in fact — people had spoken and written not of feudalism or
of “feudal society” but of "feudal law,"referring primarily to the system of
rights and obligations associated with lord-vassal rclati(.mshxps and
dependent land tenures. During the eighteenth-century Enhght?nmcgt,
however, the entire social order in which such lord-vassal relationships
and land tenures had once existed was for the first time called feudal
society, and the chief characteristics of that society were defined as a
privileged nobility and a subject peasantry. This definition was b‘road
enough to include many aspects of eighteenth-century European society,
as well.

Eventually, the term feudalism came to be associated with an olde:
phrase, dating from the time of the Reformation: “the Middle Ages.
Feudalism was said to be that type of society which had existed in the
West during the Middle Ages; more than that, it was said to be atype of
society that had existed in non-Western cultures as well, during lhAc
“medieval® period of their history. This usage conceals an c(hn()('cmrfc
assumption that certain characteristics ol Western 3()('if\l and ceonomic
history may also be taken to define the social-cconomic order ol n(‘hcr
societics. Moreover, many historians of the nineteenth and twentieth
centuries, by neglecting the belief system, the relations bctwecn‘ec-
clesiastical and secular authorities, and above all, the legal institutions
and concepts that accompanied the feudal economies of the Wcst,‘ have
given a distorted view of the dynamics of so-called feudalism, both in the
West and elsewhere. Marxist historians, in particular, who treat the
mode and relations of production as the infrastructure or base of feudal
society, and the politics, ideology, and law as a superstructure, have
failed to show why Western feudalism produced a fundamentally
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dilferent kind of superstructure from tha produced by, say, Japanese or

Russian feudalisi,

At the same time, miny other historians who reject the Marxian
categories of base and supersteucture have also failed to show in iny
systenttic way the interaction bhetween (e political, ideological, and
legal institutions and concepts of the West, on the one hand, and such
social and economic institutions as dependent land tenure, lord-vassal
relations, and serfdom, on the other. But if the former are not merely the
reflection and instrument of the latter, as Marx claimed, then what are
the relations between the two? Can it be shown that, contrary to Marxist
theory, “consciousness” determined “being™ Or, if these categories
themselves are wrong, what categories should replace them?

"The relationships between social and economic factors on one side and
political and ideological factors on the other side can be clarified by pro-
ceeding from the basis of four methodological postulates.

First, legal institutions should be seen to overlap the dividing line be-
tween social-economic factors and political-ideological factors. Law
must be wreated as an essential part of both the material structure of
Western society (“mode and relations of production”) and its spiritual life
("political and social consciousness”)—as both “base” and “superstruc-
ture.”

Second, an analysis should be made, not of feudalism but of the
different kinds of law (hat regulated social and cconomic relations in the
period under consideration. This analysis must include not only feudal
lww in the technical sense of that phrase, thatis, the law reguliding feudal
tenures (hels) and lord-vassal relations (fealty), but also manorial law, the
law regulating lord-peasant relations and agricultural production and
manorial life generally, The Juxtaposition of feudal law and manorial
law should help 1o overcome the objections of those social and economic
historians who righily charge certain political and legal historians with
having neglected a principal feature of feudalism, the existence of a sub-
Ject peasantry bound to the land. The countercharge of excessive
breadih (and consequent vagueness) may be avoided by adhering to the
important technical distinétion between the two types of regulation: the
regalation of fiefs and fealty, on the one hand, and the regulation of ma-
norial relations, on the other, These were two distinet branches of law,

Justas corporation law and labor law are two distinet branches of law in

the West today, although sociologically and historically they are closely
interrelated,

Third, a dynamic element is added 1o the study of Western feudatism
by eximinimyg the changes that ook place 1o feudal and manorial law
fronn the tinse o the Papal Revolution, For (e tremendous convulsion
ol Favope whul aceontpanied the soccalled Greporan Refinm In-

vestiture Strugele could not have lefq legad vegubiion of the mode and
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relations of production unatlected, and indeed this periodization <A)f
Western feadalism is supported by leading social and v(‘(mnnm‘:
historians.” Mare Bloch divides feudalism into the “first feudad age,
frotn the cighth to the mid-cleventh century, and llu" V"sv('(m(l I'(-lyfd;ll
age,” from the mid-eleventh to the fifteenth century. t' l‘h('rc were, he
writes “in a word, two successive feudal ages, very dlﬂ(‘l’(‘lll,ll‘()n\‘ one
another in ther essential character.” Similarly, Georges Duby consndvrs.
the eleventh century o be the critical period in the emergence ol
Western feudalism, and he calls the years from 1070 10 1180 “the century
of great progress,” in which feudalisin as a system was established
throughout Europe. ‘

Fourth, it should be recognized that prior to the mid-cleventh century
lord-vassal relations and land tenure, on the one hand, and lord-peasant
relutions and manorial life, on the other, were not subjected o syste-
matic legal regulation; that although they were lcgal.ly regulated by
custom (including customary law), feudal a¥\d manorial custom wcrc'
largely inchoate and diffused in general social and economic custon;
and that a most important aspect of the crucial changes that ook place in
the cleventh and twellth centuries was that both feudal law and manorial
law were disembedded and substantially systematized. It the Lae R‘us-
sian historian George Vernadsky was correct in saying that I.{ussiun l:-w
dalisi was “feudalism without feudal Jaw,” it can also be said lh&ll‘\’\'(‘.\-
tern feudalisny belore the eleventh century was “feudatism without feudal
law.” OF course, that is an exaggeration: there was some feudal l;n«{ (and
some manorial faw) in both Russia and the Frankish Empive, but it was
largely diffuse and unsystematized. In the century between 1()5(.) and
1130 feudalism in the West became legalized, in the sense thul feudal
law and manonal law were for the first time conceived as ?n(egratcd
bodies of law, with a life of their own, by which all aspects of feudal and
manorial relations were consciously governed.

Feudal Custom in the West Prior to the Eleventh Century

Before the great upheavals of the late (:lcvcmh. elmd ("Efl'ly twelfth cen-
turies, the peoples of Furope were organized pf)hlu'nlly mna 'l(mscv, com-
plex, and overlapping structure of (1) local units, (2) l()r'dshlp ur.u(s‘, (%)
tribal (clan) units, (4) large territorial units such as duchies or Prmcxpal-
ities, which might include a number of tribes (clans), and (5) kingdoms,
of which the Frankish kingdom, from the year 800, vx{zxs z'alsu (‘u‘“cd an
cipire. The kingdoms were conceived . not as territorial ulmla bt
primarily as the community of the Christian people ander o king (mn-'
peron), who wis considered (o he Clirist's deputy and suprryn‘u‘ head of
the churclias well as of the nobility, die clans, and the army, The ("l]l‘ll'("l
itself was not conceived as a political unit but primarily as a spiricuad

1 i ki A 2 . 41 . 92 1 b
community led ultimately by the king or emperor and intermediately by
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hishops, of whom the Bishop of Rome was by tradition the most impor-
tant,
. Within this general classilication, there were very wide differences
from locality o locality, lordship unit to lordship unit, tribal unit to
tribal unit, and so on. The ¢conomy of Europe before the eleventh cen-
tury was largely local and agrarian. There was very litde intercom-
munication; apart from monks and some others of the clergy and a small
n}lmbcr of merchants, and except for military (‘;1mpai1;ns, only the
higher nobility and kings traveled. There were practically 1o permanent
representatives of the central authorities in the localities. Efforts to place
thent there were generally frustrated. Not only power but also culture
was  widely dispersed. The customs of one place might difler
substantially from the customs of another place fifty miles away.
chcrthelcss, the political organization of the peoples of Europe in the
period from the sixth to the eleventh centuries reveals a common pattern
of development.

The smallest local political units were generally called villae (“villages,”
or “vills"); these were grouped into centenarii (“hundreds™), which wcr’c
gruupe(l, in turn, into comitatus (“counties”). These local units first came
e being when the wandering tribes from western Asia having
swillowed up what was left of the Roman LFmpire in the W('sy( finally
settled down in the fourth, Hfth, and sixth centuries. ’

The second type of unit, lordship units, came into being soon
thereafter. "Their number increased as settlers “commended themselves”
to leading personages among them and promised to render services in
return for food and clothing as well as for protection against encmies
The person who commended himsell became “the man"g()f the lord. He
might live in the lord’s household, or the lord might provide him with
land to work for himself.

Lordship units also came into being when leading personages, and
especially clan chiefs and kings, granted a benefice (benefictum, “bem,:ﬁt")
That is, land or other property, or an office or other privileges, to be hel(i
in return lor services. The term “benefice,” which at first connoted that
the tenant was to receive the grant on relatively easy terms, was even-
tually confined chiefly to grants to a church; in the late eighth and ninth
centuries it was largely replaced by the Germanic term feod. Feod, which
was rendered feudum in Latin (hence the English word “feudalism” and
the French word féodalité), originally meant cattle (as the German
cognate Vieh still means “cow”); then it came to signify valuable
moveable goods (compare the Fnglish word “chattels,” derived from
“cattle”); and finally it came to mean a form of land tenure, rendered
“ict ™ or “fee” in Norman English. (Thus o speak of a lawyer's or
doctor’s “fee” is to perpetuate the concept of a grant of a lorm of tenure
that carries the obligation to render serviees. )
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In the nineteenth century, many historians traced the remote origins
of the first kind of lordship unit, formed by commendation, to the

. Gefolgschaft (“following”) of the Germanic tribes, which was a band of

trusted soldiers surrounding the war chief. Others traced the remote
origins of the second kind of lordship unit, formed by grant of a fief, to
the patrocinium (“patronage estate”) of the late Roman Empire, which was
land allocated by the patron to his clientes, who held it with a certain
degree of immunity {rom state authority. Debates over the Germanic as
against the Roman origins of “feudalism” were conducted with extraor-
dinary passion because important nineteenth-century political interests
were at stake. The Germanists were the nationalists and the romantics.
The Romanists were the cosmopolitans and the individualists. Both
sides believed in a unilinear legal evolution from carliest times. And
both repressed the memory of the Papal Revolution.

Today it is generally accepted that neither the Gefolgschaft nor the
patrocinium survived even the Frankish period, much less the Papal
Revolution. In the late e¢ighth and ninth centuries, commendation and
the yranting of a fief were often merged. Moreover, in the ninth century
the fief, with its obligations of service, often descended to the heirs of the

“

tenint —then usually called by the Celtie term “vassal”—upon the
renewal ol their oaths of commendation,

The oaths were part of a solemn rite. The vassal, barcheaded and
unarmed, went down on his knees, placed his hands together and put
them (pointing upwards) between the hands of the lord, and
acknowledged himself to be the lord’s “man” (homme, homo). By the tenth
century it had become a widespread practice for the two then to kiss each
other on the mouth. By this ritual of homage the vassal became the lord’s
“man of mouth and hands.” But with the linking of commendation and
land tenure, a second part was added to the ceremony, namely, a
religious oath of fidelity (“fealty”) by the vassal. Laying his hand on the
Bible or on relics, the vassal pledged his faith ( fides, fidelitas) to his lord.
Often the lord would then perform a symbolic investiture of the vassal,
handing over some object, such as a flag or a cross or akey, to symbolize
infeudation, that is, the granting of a fief. In time every vassal swore
fealty.

The linking of vassalage with fiefs through the oath of fealty became
characteristic of Frankish feudal custom, though there were wide varia-
tions in that custom, both in time and in space. The Frankish kings car-
ried this “feudo-vassalitic” (as modern historians call it) custom to all
parts of their domains, including northern Italy (down to Rome}), Spain,
Hungary, and Poland. Only Scandinavia, Friesland, and a part of the
Netherlands that borders on the North Sea remained immune. In

ingland, feudal custom developed along diflerent but parallel lines: the
institutions of vassalage and fiefs were known, but in a less systematized
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form and without the same linkage between the two. However, the
Norsemen, who had settled in the western part of the Frankish Empire
in the carly 900s and had absorbed Frankish feudal custon, carried it
with them to England in 1066 and to Sicily and southern ltaly in the
1070s and 1080s. The Crusaders carried it to Palestine in 1099, even-
tually founding there the Norman Kingdom of Jerusalem, whose Assizes
ol Jerusalem created a model system of serfdom, knighthood, lordship,
and fiefs.?

Feudal lordship units and local political units (vills, hundreds, coun-
ties) could and often did exist side by side. The vill, the hundred, and the
county cach had its own governing hody, which was a court (in England,
“moot”) consisting ol an assembly of free men. Each assembly met at
regular itervals o transact the public-allairs of the vill, hundred, or

county. This included (bat was by no means confined to) the resolution

ol what would today be called criminal and civil disputes. Fach lordship
unit, which in the tenth century very often took the form of a manor,
had its own court, consisting of the periodic assembly of all frecmen and
serfs of the manor, but not the slaves. The manorial court also resolved
criminal and civil disputes.

In the western parts of the Frankish Empire, but not in the eastern
and southern parts {especially not in Germany and Taly), local govern-
ment was absorbed (o a considerable extent by feudal manors in the
tenth and eleventh centuries. In England, hundred government and
county (shire) government continued to predominate — although
manorial government also existed — until the Norman Conquest, when a
majority of the hundred courts were absorbed into the feudal manors
allocated by the Conqueror and when the county courts became, to a
large extent, instruments of royal authority.

Above the level of the manor and the hundred or county, government
in the period prior (o the late eleventh century was greatly himpered by
diliculiies of communication, The lords of Tords —clan chiels, dukes,
prinees, and other leading nobility - - werve victims not only of the tocal
chavacter of the ceonomy but also ol (he sparseness of setthement in
Furope from the sixth o the early eleventh centuries, which was aceen-
tuated by a generally stationary or declining population throughout the
period. The Roman cities had virtually disappeared: there were only a
small number of important towns, and hardly any of them had more
than a few thousand inhabitants. Travel was dificult; twenty to twenty-
five miles a day was the normal rate of speed for a nobleman moving
with his entourage from one vassal’s estate to another. Such visits were
necessary for the nobleman, not merely to supervise the administration
of his estates but also to support himself and his houschold, Food had to
be consumed on the spot; to transport it to a central location would have
been too expensive. For the same reason, durable goods had 10 be pro-
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cured on the spot and carried with one or left on deposit, so to spcuk.‘
Such merchants as existed were chiefly peddlers, pieds poudreux (*men of
dusty feet”), since there were generally not enough «:usu‘)mcrs assembled
in une place (o justify selling through local representatives. \

Kings and emperors also lived by travelling. In l.hc course of the year
1033, for example, Emperor Conrad 11 journeyed from Burgundy to the
Polish frontier, thence back again across Europe to Champagne, and
eventually to his native Saxony —a distance of some 1500 miles as the
crow flies!* ‘

The empire, as well as those kingdoms (like  the Anglo-Saxon
kingdom) that were outside the empire, had virtually no (‘cn(.ml ad-
millxis(r;ui(m, virtually no centrally adiministered fiscal system, \’ll"(\lil“)’
no central judiciary, virtually no representatives whulsn}tvcr i the
localities; emperors and kings carried their government, im"lhc most
part, with them, in their imperial or royal houscholds, as they “rode cir-
cuit” through their domains.

The story of the peripatetic emperor or king, always on the move, ancl‘
of peripatetic dukes, earls, princes, and other high no.bvlc l()rds,‘most of
them on the move most of the time, with an immobilized agricultural
population living in sparsely settled villages and manors, a]mosx‘com-
pletes the foundation for an analysis of the transfm’maln(\m of fcu-dal
custom into a system of feudal law in the eleventh and twelfth centuries.
What is missing is the military aspect, which in some ways was the most
important.

In fact, throughout the entire period prior to the eleventh century,
war was the dominant daily concern of emperors, kings, and nobility.
Constantly altacking the periphery of Europe, and alw?ys ready to
swoop into the central parts, were the Norsemcn,‘ the Saracens, the
Mngyars.i4 Within Europe itself there were continual wars among
the chms. The Garolingian kings sought, with some success, o induce
the leaders of the various clan and rerritorial units o send foot H()l(lif‘l'ﬂ 1
forn a “popular,” that is, an imperial army, Similarly, the /\ngln-hn.\:(m
Kings relicd on a general levy (fird ). However, these were not s!uthng
arnix,ics but rather reserves available for a common emergency. In time,
the vast majority of people came more and more to thi'nk.of themselves
as peasants rather than as soldiers. They resisted conscription, and even-
tually they were supported in this by the church; the Clur)xac Reform of
the tenth and eleventh centuries proclaimed the Peace of God, whereby
clergy and peasantry were to be exempted [rom military .attack<AThc
other side of the coin was the fact that the peasantry mcrcusmgly
diminished in military value as the foot soldier gave way to the heavily

armed horseman. ‘ ‘

Various explanations have been given for the fateful emergence of the
armed horseman in Frankish military history. The example of the Arab
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ency in the cighth-century wars in Spain and southern France was one
factor. The importation of the stirrup and the horseshoe from E

urasian
tribes in the |

last also seems to have played an important role. There

were undoubtedly other causes of a social naturc. In any event, the con-

sequences for leudal custom were momentous. It was extremely expen-
sive to produce an armed horseman, not to mention a horse capable of
carrying him. Since hitherto almost all soldiers had had to furnish their
own equipment, it took a very wealthy man (o provide himself with
heavy armor plus a fighting horse, and it also took a man with leisure to
undergo the necessary training in the use of them. In the year 1000 the
price of a knight's armor alone would buy a good piece of farm land.5

Very gradually, in the eighth, ninth, and tenth centuries, a warrior

class of armed horsemen, called knights (mulites in Latin; chevaliers in
French, from cheval, “horse”; Ritter, “riders,” in German), emerged in the
Frankish Empire, whose sole occupation was to serve their lords in
battle. The peasants gradually came to be used only rarely for
combat — chiefly for defense in emergencies —although they were often
required to deliver provisions to the knights and food for the horses. In
the tenth century the warrior knights were generally supported by their
lords in the two-story wooden castles that came to be built on hills, sur-
rounded by moats, for defense against marauders —and as bastions for
marauding.

Thus in many parts of Furope, though not everywhere, the knight
came (o have a virtual monopoly of the military art. At the same time,
by the practice of vassalage he was incorporated into (1) the system of
land tenure and (2) the system of government. This manifested itself in
various ways. The knight, having pledged fealty to a lord, might be in-
vested with a fiel, in which case he himself became a lord; if the fief in-
cluded a manor and serfs, the knight was both landlord and governor.
More often, the knight served in the houschold of his lord, keeping
himsell in readiness for combar, I le might fight for his lord directly, or
his lord might send him to his own superior lord in fulillment of the
feadal obligation of serviee which atached 10 his fiel, A el which car-
ried the obligation to provide upkeep of one knightly family was called a
knight’s fee. A fief which carried the obligation 1o provide a superior lord
with one or more knights was said (o be held in knight’s service. As the
military significance of armed cavalry increased during the tenth and
eleventh centuries, more and more land throughout Europe came to be
held in knight's service. )

In economic terms, it has been calculated that in the eleventh century
one knightly houschold was worth about ffteen to thirty peasant
families: that is, it took that number of peasants on the lord’s estate to
produce the wealth necessary to procure a horse and armor and to sup-
port a professional warrior and his family. Thus it was not accidental
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that the spread of knighthood across Eurupc.was au‘co'mpanicd ll)y (‘}‘1'0.
spread of manorial estates in which the labor force (‘(ms'lslcd lztr$c‘ )l"::]dd
peasantry bound economically, and in many places legally, to the land.
The Emergence of a System of Feudal Law

In the period from 1000 to 1200 A.D., and chieflly bc(wet':nl 1(:]5() an:J
1150, feudal arrangements in Europe undcrwcl'u substam{zr c ~an.geé;
which may be classified under the following headings: (1) (.)t.)Jl(qu‘;ty,).({r,
universality; (3) reciprocity of ringts of lords and v}:i:sstl.s, (4) pe
ticipatory adjudications; (5) integration; and (6) growth.

OuEctivity AND UNIVERSALITY

In this period feudal arrangements .Wh§(ih l‘md ’pr(cjvl(;).uslglscl)::;x(ll
relatively arbitrary and loose in their signiicabon énu ve - and
discriminatory in their local operation becal‘nc substantially ’nlu‘)ire obj
tive and precise and substantially more umform.and general. -

For example, starting in the latter part of the ninth cen(ury,:sp gal’);
in France and Italy, the heir of a vassal ofter.] succeeded to‘l.e \S/asx:na
position upon his death. Nevertheless, only in a very looshc .se:v; lh);
one speak of the “heritability” of fiefs at that umc: 1:1,c'n(,1 . c:;:va nc‘:v he
usage (pattern of behavior) developed that upon a vass s .cfah ow i
vestiture would be granted by the lord to the vassel's heir if he w

)f
h()lll ye; and next, this usage bCCalllC in d.llLCd as anorm
ing {0 d() age, d , his u g tern

hehavior, so that it was considered to be a violation ()tj a cu‘s.mma;y :):}:
(norm of customary law) for the lord to withhold §uc.h mvcstuere ro e
heir. Yet the norm of customary law did not exist in all pla(.;:s or un -ZS
all circumstances. Indeed, throughout the ninth and tenth c:;nr:(\;::ns
European feudal custom (including both patterns ofb'ehavu?r‘an  norr
of hehavior, both custom as usage and customary )dV'V) w.ds cxh \ w“h'y‘
diverse. By no means all homage was accompanicd \zy n‘wr.sll.mn: " ,m:|
fief, and by no meanys all ficfs were bestowed \{pun 1 1‘1 u' vm(;(.xn(l jmd
hands.” Many ficfs were sill granted in return lmf puynu,n(.; |.n ‘1“ !-‘(hc
not services, under arrangements that were terminable at t 1(;V\.Il o e
grantor. This was also a period when knighthood was onlylbcghmmnzgr ©
become of great military importance, and whc.n. (:f)nS(:qgctr‘\t ylt Zcm g
ing class of knights were pressing fo.r recognition—and for a]n . .
In the eleventh and twelfth centuries, however, both the mi 1;]alry e
ation and the legal situation were more favor.able to the‘ khmkg it });tc ?:r
and hence to the vassals upon whom lords rcheq to furmsh .mE[ Osrh.is
military service. Therefore the vassal was able .to insiston t c"n};g ot bl
heir to inherit his interest in the fief. Indeed, in th.c la{tft tw(;‘l t;e " ;'1
in England and Normandy this right came to.bc vnl\(clh“cate :;anccsto); !
and ducal courts, respectively, by a special .wnt called “mort : " )
under which the heir was awarded possession and the lord who wrong
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fully eitered was a trespasser,? Also, in most places the custom ol primo-
gentture was established, whereby the oldest son inherited the en-
tire fiel, which was thus preserved against dismemberment — although
parts of the fief ("appanages™) might be set aside to compensate younger
s0nNs.

Thus in the eleventh and twelfth centuries the heritability of the fief

became an objective and universal norm, relatively precise in its
signification and more or less unifori throughout Europe.® A similar
development took place with respect to other norms of feudal customary
law, such as the alienability of the fief by the vassal, the commutation of
various personal feudal obligations into money payments, and suit of
court,

Recirrocrry oy Ricrrs or LORDS AND VASSALS

In the same period, and chi¢fly between 1050 and 1150, various forms
of personal subjection of vassals to lords became transformed into prop-
erty obligations, and at the same time various forms of direct economic
domination by lords became commuted into taxes, leaving vassals with
substantiadly more personal freedom and economie autonomy,

Personal subjection of vassals i the ninth and tenth centuries had
taken the Torm of the right of the Jord o require the vassal o perform
military service, the right of the lord in certain cases to marry (or marry
ofl') the vassal’s daughter, the right of the lord to the personal assistance
ol the vassal in the event of need, and various other such lordly rights. In
the eleventh and twelfth centuries, the duty of military service was
generally commuted into money payments (in England and Normandy,
“scutage”), the right of marriage was generally commuted into a one-
time tax on the marriage of a vassal’s daughter, and the right to personal
assistance was also generally commuted into various taxes (“aids”).

Eeonomic domination had previously taken the form, in many places,
ol the power of the lord to enter the fiel and supervise its administration
and take its products, the absence of any right on the part of the vassal to
alienate the fief, and the power of the lord to have it back on the death of
the vassal. In the eleventh and twellth centuries these powers of the ord
were subjected to stringent legal limitations, The concept of “seisin” was
developed in the eleventh century to characterize possessory rights of
persons who “held” land or goods without owning them; one who was

“seised” could not be foreibly ousted by anyone, nor could his chattels he

~awlully taken from hin against his will == even by his lord, Also, the de-

veloprent of the heritability of the fief by the vassal’s heirs was accon-
panicd by the development of its alienability by the vassal. Such aliena-
tion sometinies took the form of subinfeudation, that is, the enfeoffment
of wsubvassal. In the event of transfer of a fief to an heir or transler by
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subinfeudation or other form of alicnation, a tax was o he paid 1o the
lord. ) . ' . - . .. s ot

These legal developments in the direction of rcnh(';‘umn of rights ob-
viously fostered the increased economic autonomy of the v‘assal. More\
and more his obligations to the lord were expressed in terms of
payments, whether in kind or in money, instead of in terms ol person(fl
services as before. More and more he managed the fief without the lord’s
strict personal oversight. . ‘ .

The increasing legal -protection of vassals is not to be ml‘crpretc‘ ,
however, as the victory of one economniic class over another. Except lo‘r
the king, who was liege lord of all, every lord was also someone vls:e 5
vassal: and as the result of subinfeudation every viassal wh(? held a fiel
was also someone else's lord, except at the lowest rung of the lfiddcr
where the lord of the manor ruled not over vassals but over serfs and
other peasants. o

As Marc Bloch writes: *In a society in which so many individuals were

at one and the same time commended men and masters, there was a
reluctance to admit that if one of them, as a vassal, had sceured some ad-
vantage for himself, he could, as a lord, refuse it to ll)():j(t who were
bound to his person by a similar form of dcpcndcnc(?. lfmm ll?(r ol(lA
Carolingian capitulary to the Great Chan'cr', the classic l(.)undallonh(l)i
English liberties, this sort of equality in perllt?gr:, dcsc?ndmg smoot ‘1y
from top to bottom of the scale, was (o remain one of th.c most ier'u e
sources of feudal custom.”® Bloch's reference to the Carolingian period
seems to contradict the emphasis that has been plac.cd here on the
changes that occurred in the eleventh afldl tW(.:lf(h Scmuncs; but only’ twlo
pages later, Bloch makes the crucial distinction: “As carly as lhc; Carf)
ingian age, custom favored the claims of dcsc?nda‘nts [of vassals to m}
herit) . . . During the second (‘m‘ndal age [that is, allffx‘ the mld-clc‘vcn(‘\
century], which was everywhere marked by a sort of legal awakening, it
became law.” 10 ‘

These developments in the direction of increased pcrs‘()‘nul lrc'c(lom
and economic autonomy of vassals were especially mamlcs((:(.l n t'h(:
legalization of the element of reciprocity in the lord-vassal r("lmlonsh\[‘).
Of course, a certain degree of reciprocity was always Prcscn( in the rela-
tionship; to become “the man” of a lord al.ways required an ;u:f‘epta'rllur
by the Jord of a lifelong relationship involvmg.n'm ()nly' the man’s loya ty
but also the lord’s Toyalty, and when this was joined with vnimlhuvvnl of
the vassal a reciprocal Jandlord-tenant relationship wiss also established.
Yet the practice ol reciprocity in these loose I'().rms, and cven lhf‘ aceep-
tance of a binding customary norm of reciprocity, was a f;xr cry h‘(?ln the
full-fledged contractual reciprocity that began to be associated with the

lord-vassal bond in the eleventh century.
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The phrase “contractual reciprocity” is subject to a qualification: the
feudal contract (whether of homage or of fealty without homage) was a
contract to enter into a status. In that sense it was like a marriage con-
tract, to which in fact it was compared by the twelfth century jurists. In
contrast to comnercial contracts, for example, virtually all the rights
and obligations of the lord-vassal contract were fixed by (customary) law
and could not be altered by the will of the partics. The contractual aspect
was the consent to the relationship; the legal content of the relationship,
however, was ascribed. In addition, the contract of homage could not be
dissolved by mutual consent because it was founded on sacred vows of
lifelong commitment, On the contrary, the contract of fealty could be
dissolved by mutual consent, and both the contract of fealty and the con-
tract of homage could be dissolved by one party upen breach of its fun-
damental obligations by the other.

It is sometimes suggested by writers on feudalism that the homage of
the vassal was reciprocated by the grant of a fief. That suggestion con-
fuses homage and fealty. The reciprocity in homage consisted of the fact
that the vassal became the lord’s man in return for the lord’s becoming
the vassal's lord; this was the lifelong relationship, sealed by a kiss, the
equivalent—almost—of a marriage.!' The vassal's pledge of faith
(fealty) to the lord was another matter. That was reciprocated by the
lord’s pledge of faith to the vassal. In addition, the lord often invested the
vassal with a fiel. The vassals pledge of fealty included the duty to
manage the fief faithfully. The lord’s pledge of fealty included the duty
not to overstep the legal limitations upon his powers as well as the duty
to assist the vassal in various specific ways, The vassal could owe homage
and fealty to more than one lord, just as he could hold different fiefs of
diferent lords. A system of ligantia developed in the mid-eleventh cen-
tury in France and elsewhere, under which a vassal reserved his obliga-
tions to one or more “liege lords.” In England from the twelfth century
on, the king was always a liege lord and at enfeoffment the vassal was re-
quired (o say: “save my fealty due to the king.” As ficfs became heritable
and alicnable, within broad legal limits, vassalage was once again
separated from homage and became subject to its own rules of recipro-
city.

Of critical importance from a theoretical standpoint, and not without
substantial practical importance in unusual situations, was the right of
either the vassal or the lord o dissolve a contract of homage or of fealty
upon sufhcient provocation. If one party violated his obligations and
thereby caused the other party serious injury, the latter had the right (o
dissolve the relationship by a solern gesture of defiance, called diffidatio
(“withdrawal of faith™). In the first systematic treatise on English law,
written in 1187 and attributed to Glanvill, it was stated that a vassal
owed his lord no more than a lord owed his vassal, reverence alone ex-
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cepted, and that if the lord broke faith the vassal was released from k;:s
obligation to serve. The diflidatio is a key to the legal character of the
feudal relationship in the West from the eleventh century on. Morc.ovc.r,
as Friedrich Heer has written, the difhidatio *marked u' Sardmul p?nm in
the political, social, and legal dcvclupmcm‘of Eu-r()pc. The whole idea ()f
a right of resistance is inherent in this notion of a contract between the

i ; . o 12
governor and the governed, between the higher and the lower.

ParriciPATORY JUSTICE

It was a basic principle of justice throughout the V\(est that every lord
had the right to hold court, that is, to preside over his vassals —or over
his tenants, whether or not they were vassals——m .court procecs:{mgs.
This principle was an expression of the merger of ljnllxtary-ect?n.omxf: and
political relations: the military-economic enterprise of adr_mmstcrmg a
fief was at the same time the political enterprise of governing the com-
munity of people who were attached to the fief. And government took
the form, chiefly, of exercising jurisdiction through proceedings of a
broadly judicial character. .

One way to view the emergence of feudal courts in the .lcnth and
eleventh centuries is to emphasize the breakdown of centralized ro'yal
authority during the ninth century, accompanied by r.c?yal grants of "S-
munity to great landowners. This view must .be qualitied, however, by
the recognition that centralized royal authority had never been firmly
established even in Charlemagne’s empire. To be sure, Ci.xarlcma.gnc
and his successors had tried to provide in each district of (h(‘.l.l' domain a
permanent group of “law-finders” (scabini ), centrally appomlcd,.who
were to decide cases under the presidency of the ccntr.ally appomt.cd
governor of the district (Graf, or count). Yet these lay tribunals, which
usually consisted of prominent local landownc.rs, coulc.i hardly be con-
trolled from the center. Moreover, local justice contmued.to be ad-

ministered to a very considerable extent by pf)p.ular asscmbhcs}. It was
these popular assemblies, as well as such scabini courts as continued to
exist, that were largely replaced by feudal courts in the tenth and
eleventh centuries in the Frankish Empire. Similarly, in England after
the Norman Conquest it was the local popular assemblies —the hundred
courts and the shire courts— that were replaced by feudal courts, though
to a lesser extent than in France. . A

Thus the tradition of group adjudication was strong, \«./hxlc the tradi-
tion of professional adjudication by lcgall): traincq officials hardlyf c}x-.
isted, prior to the late eleventh century. The d'(munuf\t co{u:cpt.o the
judicial process was “suit of court”: the lord presided, t:l:hc‘r in pnclson or
'(hrough his steward, but the judging was done by the “suitors, Fbat.ls,
the vassals or tenants. A person charged with an offense or an “b},lgiftf(),n

was entitled to be judged by his fellows —his equals (pares, “peers”). This
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phirase — the vight o a person 1o he tried “by judgment of his peers” (per
fudicium parin)—was ade fanous in England by its inclusion in
Muigna Cartain 1215; it may be found, however, in similar documents
issued in other countries of Europe. Thus a constitution promulgated by
Emperor Conrad I in 1037 declared that no vassal should be deprived
ol an imperial or ecclestastical fief “except in accordance with the law of
our predecessors and the judgment of his peers.™3

Feudal courts were not merely agencies of dispute resolution or law
enforcement in the narrow sense; they were assemblies for consultation
and deliberation on all matters of common concern. "Thus seignorial
courts might be asked 1o fix the amount of aids to be paid by vassals to
support a military campaign, or to declare rules concerning the use of
common fields or forests, or to consent to the enfeoflment of a new ten-
ant or the expulsion of a defaulting tenant. At the same time, seignorial

" courts might exercise what in France was called haute justice (“high

Justice™): that is, they might decide cases of capital offenses, such as
murder, robbery, and other felonies. Eventually, first in the Norman
kingdoms of Sicily and England and subsequently in Normandy and
France and clsewhere, the king's (or duke’s) courts acquired a large share
ol the jurisdiction over haute justive —also called “pleas of the sword”,
Liven in England, however | some great fords vetained such jurisdiction,
and in France and Germany a great many lords continued 1o exercise
high justice up to the sixteenth century. Everywhere seignorial courts
continued to have jurisdiction over petty crimes and certain types of civil
actions {basse justice, “low justice”), as well as general jurisdiction over
rights in land held of the lord whose court it was. (English seignorial
courts also retained for some centuries capital jurisdiction over “hand-
having thieves,” that is, thieves caught in the act.)

Either the lord himself or his steward presided over the feudal court,
and the suitors gave judgment. In communal and civil cases, proof was
generally by compurgation or battle or, prior to its abolition in 1215,
ordeal. In addition, juries were often appointed to decide disputed mat-
ters. Procedure was oral and informal. These were characteristics of
seignorial jusace throughout Western Europe.

A siriking feature of seignorial justice was the jurisdiction of the
seignorial court over claims by a lord against a vassal. The lord used his
court to sue his tenants for defaults in paying feudal dues, for wrespasses
on the lord’s domain, and for other breaches of obligation. Maitand
writes: “As to.the objection that the lord is both judge and party, that
Lails, for the Jord i not judge: the defendant has ihe Judgment of hig
peers." O conrse, the Jord could ake ite dithicadtUlor those who voted

Cagainst b, However, the vassad could appeal frons o decision of the

court of his immediate lord 1o the court of that lord’s superior. This right
ofappeal was articulated in specific legal terms. For examiple, the French
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jurist Philippe de Beaumanoir, writing at the end of the thirteenth cen-
tary  bue describing a o legal regime—that of  the  county ol

Beauvaisis — that had existed for more than a hundred years, listed the
following grounds upon which a knight could appeal from a judgment of
the court of his lord 10 the next higher seignorial court: (1) the denial of
justice, (2) false judgment, (3) lack of jurisdiction, (4) authorization to
appeal granted by writ of the count or of the king, (5) direct concern in
the case on the part of the count, as when the knight claimed that he had
recently been unjustly disseised of his freehold land."® In addition,
although the vassal could not sue his lord in the lord’s own court, he
could, if the lord refused a demand for justice, go to the court of the
lord’s lord.

The vassal's right of recourse to a higher seignorial court to enforce a
claim against his immediate lord, though not often exercised, is a
dramatic illustration of the importance both of the feudal court system
and of the principle of reciprocity of rights between lords and vassals.
Feudal law gave the West its first secular experience of mutuality of legal
obligation between persons of superior and inferior rank.!* Indeed, the
entive feudal hierarchy was viewed as an integrated legal structure; the
upper classes, from knights to barons to counts to dukes and carls and
even kings, were considered to be subject to common legal s(andard‘s.
This was, in part, a manifestation of the ideal of legality. It was also, in
part, a reflection of the actual experience of subinfeudation, in which the
lord of one vassal was himself vassal to another lord. Both the ideal of
legality and the practice of subinfeudation helped to maintain a common
upper-class consciousness, in sharp contrast to the feudal structures f)f
many non-Western cultures, in which there were sharp divisions within
the aristocracy, especially between the higher nobility and the gentry.
Such divisions also characterized Western society in later stages of its
own development. But in the formative era of the Western legal tradi-
tion, under feudal law, the knightly class could claim a fundamental legal
equality with all those who were politically, economically, and socially
above it in the feudal hierarchy.

Mutuality of feudal legal obligation, equalization of feudal privilege,
and the hierarchy of feudal jurisdictions were buttressed by a high
degree of litigiousness on the part of the feudal aristocracy. This was
linked with chivalry itself. “Litigation was second only to feuding and
warfie as a form of conflict favored by the baronage,” writes Heer. In-
deed, i he points out, “triad by battle and trial by law were both forms of
single combit, "God and my vight's et God deteruine the issue, in the
duel and in the opdeal.™? 'The litigiousness of the upper classes, like the
concept of reciprocity ol rights between lords and vassals, not only con-
stituted a structural element in the system of feudal law but also marked
an important contribution of feudal law to the development of Western
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legal consciousness, which is distinguished from the legal consciousness
of many non-Western cultures by its strong attachment (o formal ad-
judication of rights as a mode of dispute resolution.

INTEGRATION

The phrase “integration of feudal law” refers to that development of

Western legal consciousness which made it both possible and necessary
to interpret the various rights and obligations associated with lord-vassal
relations as constituting an integrated whole. It came to be understood
that the concepts and institutions of homage and fealty, ligantia, the so-
called feudal incidents (military service or scutage, reliefs, aids, mar-
riage, wardship, and others), the heritability and alienability of the fief,
the rules of escheat, diffidatio, suit of court, and other related concepty
and institutions all formed a distinet and entire legal system,
Although the system renmined for the most part a system of
customary law rather than enacted law, it eventually acquired written
sources as well, In the eleventh and twellth centuries numerous charters,
issued o confirm the enfeollinent of vassals by lords, recorded specific
feudal customs. ' Urban statutes, such as the charter of Pisa of 1142, did
the same. The Usages of Barcelona, written in 1068, was largely a
restatement of feudal law. In time, feudal customs, both unwritten and
written, canie (0 be analyzed by learned jurists, who sought to define
their underlying principles. Thus at some time between 1095 and 1130
Umberto de Orto, a Milanese consul, wrote a book entitled Consuetudines
Feudorum (Customs of Fiefs), later called the Libri Feudorum (Books of Fiefs),
which was an attempt to set forth systematically the feudal law. This
book was used as a text at Bologna, where it was glossed and expanded,
and its final version of 1220 was added (o Justinian’s Novels. It restated
both customary feudal law and particular enactments of the emperors
Lothar 11, Frederick I, and Henry VI, Thus it purported to analyze not
only Lombard feudal Jaw but a more universal customary law, different
from canon law, different also from royal or urban or mercantile law, yet
common to the West and applicable to feudal relations generally.
Umberto and the jurists who followed him considered, in David
Herlihy's words, “that the customary law of the fief was logically consis-
tent and  entirely amenable o scientific investigation . . . [They]
assumed that the aggregate of feudal custors was more than a formless
mass of regional idiosyncrasies; rather, the customs shared common
principles and therefore did constitute a true legal system. But the jurists
tully recognized that these customs still constituted only one part of the
total body of laws by which socicty was governed.”9
The law of feudal land tenures merged with the growing body of royal
(or ducal) law in Sicily, England, Normandy, France, the German
duchies, Flanders, Spain, and elsewhere, In 1187 Glanvill’s treatise on
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the laws and customs of England systematized most of the fundamental
principles of feudal law in England under lhc. categories of the royal
judicial writs that had been issued in the preceding decades. Abog( 1200
.a Norman book of customs, the Tres ancien coutumier de Normandie, con-
tained a very similar body of feudal law applicable to Normaﬁdy. About
1221 there appeared the Sachsenspiegel (Mirror of the Saxons), written by the
German knight Eike von Repgau; it contained two parts, one on the
Saxon Landrecht, or common law; the other on the Saxon Ije/mrecht, or
feudal law. (The Sachsenspiegel was the first lawbook written in German.
It was preceded by a Latin edition, now lost.)* i

In addition, the three greatest Western monarchs of the last part of the
twellth century —Henry IT of England and Nornmlndy (1154-1 189),\
Philip Augustus of France (1180-1223), and l"m(lcr%ck Bar.bams?su ol
Germany (1152-1190)—issued important laws regulating various feudal
questions, ‘ . .

In the thirteenth and fourteenth centuries, treatises on feudal law were
written by leading Romanists, Many books appeared that n.‘pm'lcd 'lm:al
customs—in Denmark, Judand, Normandy, Vermandois, A()rlcams,
Anjou, and elsewhere. The great summa of English law anrnbu.wd to
Brz;cton, written in the first half of the thirteenth cex?tury, contamcd'a
very detailed analysis of feudal law; and in 1283 this Wfas followed in
France by the famous Customs of Beauvatsis by Beaumanoir.

Marc Bloch contrasts the place of feudal law in the legal structures of
France, Germany, and England after the year 1200. In F.rance the lvaw of
fiefs and of vassalage was woven into the whole legal fabric, so that it was
impossible to distinguish between feudal and nonfeudal law. In Ger-
many, feudal law was treated as a separate system whose rules were ap-
plicable only to certain estates or certain persons an.d were administered
by special courts; not only at the manorial level or in the towns but .a]so
among the upper classes of the countryside many types ofwlegal relations
were governed by Landrecht (lex terrae, “law of tlu.: land”) and not by
Lehnrecht (“feudal faw”). England was like France in that there was no
separate body of feudal law erected out of the custom of thc. fcufl;xl
classes; Landrecht and Lehnrecht were merged. However, as in Ger-
many, a considerable part of the English common law — that r'claung to
rights in land — could be identified as feudal law, even th().ugh it was ad-
ministered by royal courts and-was technically part of th(? common
law.2! Bloch’s analysis can be seen as a qualification .and clarification 9[
the thesis presented here concerning the systema(izat.xon qf feudal law in
the eleventh and twelfth centuries. This systematization did not rc‘sul( in
the creation of a body of law which operated independently of mbcr
bodies of law. Instead, all the secular legal systems —feudal, mano’rﬂm?,

mercantile, urban, and royal (common)—overlapped one another. }hls
wits true even in Germany despite the division hetween the law of the
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land and feudal law. Nevertheless, each body of law had its own
character, its own logic: even though feudal and nonfeudal legal norms
were interwoven in the French books of customary law and in Bracton’s
analysis of the law applicable in the English royal courts, feudal law still
had its own coherent principles.

One of the most important integrating elements of feudal law was its
combination of political and economic rights—the right of government
and the right of use and disposition of land. The legal term used to ex-
press this combination was the Latin word dominium, which meant, on
the one hand, something like lordship and, on the other hand,
something like ownership. “Lordship” is the right word if it is understood
to include jurisdiction, that is, the right to hold court and declare law.
“Fief and justice—it is all one,” said Beaurnanoir.?2 “Ownership” is also

the right word if it is not restricted to the meaning it originally had when

it was first used in the seventeenth century. Then it referred to an ab-
solute, undivided, exclusive right over the thing owned. Feudal
dominium, in contrast, was usually limited, divided, and shared in a
variety of ways. A person could have certain rights in land valid against
his lord, and the lord could have certain rights in the same land valid
against Ais lord, as well as other rights valid against that lord’s lord, who
might be the king. The conflicting rights inhered in the land itself, which
was conceived as a kind of legal entity: thus one parcel of land might be
considered “servient” to another in the sense that services might be re-
quired to be transferred from it to the “dominant” parcel. Land, in fact,
was not “owned” by anyone; it was “held” by superiors in a ladder of
“tenures” leading to the king or other supreme lord. (“Tenure,” derived
from the Latin word tenere, “to hold,” itself means “a holding.”)

The concept of divided property, or multiple bearers of rights in the
same fand, is not a uniquely Western idea. The Western systern of
feudal property way unique, however, in ity conception of the interrela-
tionshipys of the vivious competing rights. A knight, for example, migh
have dominnun over o piaeel of kind solely for his lile, with such
dominun to revert, at his death, o the lord who had granted hin such a
“life extate.” Or the land might have been granted o the kmght “and the
heirs ol his body,” in which case the heirs, upon birth, might have a cer-

- tain kind of “future interest” in the land. Or the grant might be to Knight

A for life and, on his death, to his brother, Knight B, if B survived A,
but if B predeceased A then, on A’s death, to his cousin, Knight C. This
would create other kinds of “future interests” in the land for B and C.
Such gifts of land (or of other property) designed to'revert to the donor
on the death of the donee, and the creation of various kinds of contingent
interests 1 fand to take eflect at a future tme, did not derive from either
Roman law or Germanic law. The very idea of measuring property
rights by their duration in time was largely an invention of the late
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eleventh and twelfth centuries in the West. This idea persisted long after
the decline of feudalism; indeed, it has persisted in English and
American land law to this day. What is involved is not merely a set of
techniques for effectuating the devolution of property on death but also
the inclusion of various persons, born and unborn, in the rights of
possession, use, disposition, and control of property. The conscious en-
tailment of future generations in the property regime was a
characteristic example of the time sense of the Western legal tradition in
the formative era of its development.

Together with the measurement of property interests (“estates”) in
land by their duration in time, and the allocation of such estates for
future enjoyment (“future interests”), the distinctive legal concept of
seisin, which spread through Europe in the late eleventh and twelfth cen-
turies, made an enduring contribution to Western legal values as well as
to Western legal institutions, concepts, and rules. Seisin has already
been mentioned in connection with the development of the legal
autonomy of vassals —a vassal “seised” of the land had a right of action
against anyone who “disseised” him, even his lord —and also in connec-
tion with the canon law of property, especially the law of spoliation.
From the point of view of the development of the Western legal tradition
as a whole, the importance of the concept of seisin lay in its interweaving
of legal and factual clements. It did not mean simply—or even
necessarily —factual occupation or physical control of the land; in this it
differed from the older Roman concept of possession. Thus one could re-
main seised of land while one was away on a crusade or pilgrimage. Yet
seisin did not mean simply —or even necessarily — a right of ownership.
Thus the heir or grantee who had not yet entered upon the land did not
yet have seisin of it. Seisin was, in effect, a legal right to continue in a
factual situation, which right was derived from previously having been
in that factual situation.®® It was a right of possession independent both
of ownership ind of contract—a concept unknown cither to Germanic
law or to the older Romun law, This idea of “possessory right” —not
possession but right of possession —has persisted in all Western Jegal
systets (o this day. It is particularly strong in Dnglish and American
law.

The concept of seisin was a product partly of the feudal concept of
divided ownership and partly of the canonist concept of due process of
law, with its antipathy to force and self-help. A person seised of land,
goods, or rights could not be ousted by force even by the true owners.
This, too, not only formed a structural element of feudal law but also
made an important and enduring contribution to Western legal con-
sclousness.

Finally, feudal law was characterized by its conception of tort, or legal
wrong, as a breach of a relationship. From an early time, it had been a
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rule of customary feudal law that if a vassal “broke faith” with his lord,
the fief reverted (Yescheated”) to the lord, just as it escheated on the
vassal’s death or, at a later period, when there were no heirs, The Nor-
man word for such a breach of faith was “felony.” In England after the
Norman Conquest the most serious crimes came to be called felonies
because they were considered to be breaches of the fealty owed by all
people 1o the king as guardian of the peace of the realm. (The felon’s
land escheated to his lord, however, and only his chattels to the crown.)
Apart from felonies, other criminal and civil wrongs—in England called
“trespasses” (Norman French for the Latin transgressiones, “sins”) — were
also conceived generally as breaches of relationships: for example, rela-
tionships between landlords and tenants, between masters and servants,
between bailors and bailees of goods,

Crowrn

Once feudal law became systematized in the eleventh and twelfth cen-
turies, it developed rapidly. The specificity of its norms increased; the
uniformity of its principles gradually swallowed up local differences; the
retfication of rights and obligations increasingly overcame the ;Scrsonal
aspects of the lord’s dornination of the vassal and also gave the vassal
more and more economic autonomy in managing the fief; reciprocity of
rights and obligations became more and more important, as did ad-
Judication of disputes; and the degree of integration increased. In other
words, all these characteristic features of feudal law became also tenden-
cies of feudal law, characteristics of its autonomous growth in time.

Thus feudal law shared with the new canon law of the late eleventh
and twelfth centuries many of the basic qualities of legality that marked
the Western legal tradition in its formative era. It was an autonomous
legal system in the distinctive Western sense, characterized, on the one
band, by a conscious integration of legal values, legal institutions, and
legal coneepts and rules and, on the other hiand, by & conscious tendeney
and capacity 1o develop in e, o grow over generations and centuries,
The new feadad legal systeny was also charneterized by astrong emphasis
o the generality and objectivity of rights and obligations, on the
awtonomy of persons as holders of rights and obligations, on reciprocity
ol vights and obligations among persons of unequal social and economic
status, and on wide participation of holders of rights and obligations in
the proceedings in which such' rights and obligations were declared. In
these respects, too, feudal law resembled canon law.

Yet once this has been said, it must immediately be added that in
comparison with canon law feudal law was much less systematic, much
less integrated on the conscious level, much less prolessional, much less
scientific. It was largely customary law and as such was treated more
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critically and more skeptically than the laws enacted by popes and kings,
not to mention the learned law of Gratian’s Decretum and glosses on
Justinian’s Digest. Moreover, feudal law was secular law, the law of a
world still in slow and painful process of being redeemed. It was not the
spiritual law of the church. True, canon law was also subject to inter-
pretation in the light of reason and conscience, but feudal law was much
more open to correction, and even repudiation, when it was found to
work injustice.

Finally, canon law, in contrast to feudal law, was considered to be a
complete system of law, governing every kind of legal question that
might arise. Technically, of course, canon law covered only those ques-
tions that were within the ecclesiastical jurisdiction; but in fact that
Jurisdiction was limited only by the concept of sin, which, in turn, was
defined partly in terms of the interests of the church. Thus even the
rights and duties of a king toward his barons might fiall‘withm thc‘
Jurisdiction of the church— as, for example, in the case of King John of
England at Runnymede in 1215, Feudal law, on the other hand, was
much more narrowly conceived. It was the law of fiefs, the law of lord-
vassal rclations. It was not only secular law, as contrasted with the
spiritual law of the church, but it was only one among several competing
systems of secular law.



Re 3ll- Re3\71

10 | Manorial Law

IKE THE FEUDAL LAW oflord-vassal relations and dependent
land tenure, so the manorial law of lord-peasant relations and
agricultural production came to form a legal system. Of course,

the two systems were closely related to each other. Both were also related
(though much less closely) to the systems of mercantile law, urban law,
and royal (common) law which developed contemporaneously — just as
all these secular law systems were closely related to the system of canon
law. All were integral parts of an overarching structural process, the
Western legal tradition.

The manorial economy did not become predominant in Europe until
the eleventh century. In the preceding era, after the Germanic tribes
had sertled down in western Europe, no one type of agricultural eco-
nomic relations had prevailed. On the one hand, within the tribal and
village structure there were large numbers of peasant family households
that were free, in the sense that they were not tilling the soil of a super-
ior (except sometimes as hired laborers) and were not bound in personal
service 1o a superior. On the other hand, slavery also abounded in
Furopean agriculture of that period. Many of these slaves were either
descendants of persons captured in battle and reduced to slavery by the
Germanic tribes, or they had themselves been captured in the more or
less continuad warfare that was waged in Europe prior to the eleventh
century. Others were descendants of persons who had been slaves in the
late Roman Empire. In addition, there seems to have been an upsurge
of slavery in Europe in the eighth, ninth, and tenth centuries when
many Slavs were captured and enslaved by the Frankish armies in the
Fast; indeed, the Western word “slave” (in German, Sklave) derives from
this historical experience. (The name “Frank,” in contrast, came to
mean “free.”) Many slaves served in their masters” houscholds, but most
worked in the fields.

With the emergence of lordship units, and especially with the linkage
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of vassalage and fiefs in the eighth, ninth, and tenth centuries,
a third class of peasant— neither free nor slave —became increasingly
important. These peasants, often called serfs, were distinguished by
several characteristics: (1) unlike slaves, they were not owned by a

master and could not be bought and sold; (2) unlike slaves, they could

contract legal marriages; (3) unlike most slaves, they provided their own
food and clothing; (4) unlike most slaves, they had certain rights in
house and land and goods; (5) unlike free peasants, they were bound to
the land —that is, they could not leave without the lord’s permission and
they went with the land when it was transferred; (6) unlike most free
peasants, they were required to perform heavy labor services on the
lord’s demesnc; (7) unlike most free peasants, they were required to pay
the lord various dues in kind and in money for the land which they held;
and (8) unlike most [ree peasants, they were severely restricted in their
rights of use and disposition of the land, and their property remained
with the lord upon their death. :

In some respects, the serfs were like another class which had survived
from the late Empire, the colont, who were not slaves but who performed
labor services on the lord’s demesne. There were also other kinds of
peasants in varying degrees of dependency.

In the eighth, ninth, and tenth centuries, peasants of all kinds —free
peasants, slaves, coloni, and others —were involuntarily or voluntarily
or semivoluntarily drawn, in increasing numbers, into the estates of the
lords as serfs. The mansi (landholdings) of the serfs were divided from the
mansus indominicatus, or dominant estate (“demesne”) of the lord. Yer the
serfs performed labor services and other duties on the lord’s demesne,
and the lord exercised economic, fiscal, police, and judicial rights over
the serfs on the tenements held by them. In addition to the serfs, many
freemen also lived on the manors as tenants —in etfect, subjects — of their
lords. It is doubtful whether the number of serfs in Europe ever exceeded
one-half to two-thirds of the total peasant population.! At the same time,
however, there were many degrees of freedom among free peasants.

From the point of view ol its internal relations, the fief took the form
of an awtonomous community, and in most parts of Europe it was given
the name “manor” (maneriwm).? One important characteristic of the
manor, viewed as an autonomous community, was the exalted position
of the lord of the manor and the menial position of the serfs. Another im-
portant characteristic was the economic and political interdependence of
all members of the manor, including the lord’s houschold, the serfs, and
the intermediate classes of knights, manorial oflicials, and other freemen
(including free peasants) who lived there. A certain tension existed be-
tween these two characteristics.

With regard to the menial position of the serfs, Philippe de
Beaumanoir wrote in the thirteenth century that of “the thivd estate of
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men,” that is, of “such as are not free,” “some are so subject to their lord
that he may take all they have, alive or dead, and imprison them,
whenever he pleases, being accountable to none but God.” Beaumanoir
contrasted this position of some of the serfs with that of the others, who
in his tme were the vast majority.® Prior to the eleventh century,
however, his statement would have applied to almost all serfs. In the

earlier period, manorial custom, even more than the feudal custom of

that time, had substantially lacked objectivity and universality (as
defined in chapter 9) and was therefore subject to far greater ar-
bitrariness and abuse than at a later period; it also substantially lacked

the other qualities of the later Western systems of law — reciprocity of

legal felations between superior and inferior, participatory adjudication,
systenatic integrity, and organic growth,

Nevertheless, the interdependence between the peasants and the lord
of the manor tended to overcome, to some extent, the hardships of their
legal insecurity. Typically, the lord was not an absentee landlord or a
mere tax collector, as in many non-Western lordship regimes. Instead,
he lived on the estate and supervised its nmanagement. Even when he
managed his manor (or manors) through an agent (or agents), he was
entirely dependent on its economic profitability for the satisfaction of his
own military and economic obligations to his superior lord (whether it
was the king or an intermediate lord). Equally important, he was the
political ruler of the entire manorial community, responsible for main-
taining order within it, for protecting it against outside attack, and for
appointing officials to administer it and preside over its assemblies, Once
again, these aspects of manorial life were far more loosely ordered and
far more subject to local and individual eccentricities in the period prior
to the eleventh century than in the period thereafter.

Just as feudal custom was transformed into a system of feudal law in
the eleventh and twellth centuries, and especially between 1050 and
1150, so manorial custom was transformed into a system of manorial law
in roughly (he sime period. As in the case of feudal law, so in the case of
manorial law there was in that period a substantial inerease in (he objee-
tivity and universality of its norms. An clement of reciprocity also
developed in the legal relations between peasants and lord, although it
was less apparent than in feudal law since homage and fealty were absent
lrom lord-peasant relations, and there was no concept of a lord-peasant
contract to enter into a lifelong relationship; nevertheless, the peasants
brought group pressure to bear upon lords in order to exact more
favorable conditions of labor, which had the force of concessions
reciprocally granted on condition of loyalty. In addition, manorial law
was administered by an assembly of members of the manor, including
the serfs, who participated in adjudication of disputes under the
presidency of the ford's official, the steward. Finally, manorial law in the
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eleventh and twelfth centuries, like feudal law though to a lesser extent,
acquired the quality of an integrated system of concepts and procedures
as well as the quality of a developing system with the capacity for in-
cremental growth over generations and centuries.

In contrast with feudal law, however, the emergence of a new system
of manorial law in the eleventh and (welfth centuries was directly con-
nected with economic class struggle. Whereas feudal law chiefly
regulated relations among persons belonging to a single economic class,
the feudal aristocracy, manorial law chiefly regulated relations between
rich and poor, rulers and ruled, “management” and “labor.” This does
not mean that manorial law was simply imposed on the peasants; on the
contrary, they were not without substantial leverage to protect their class
interests. Fspecially in the eleventh and twelfth centuries, improvements
in cconomic conditions made it economically feasible for them to insist
on substantial improvements in their conditions of servitude. However,
the development of a new body of law to secure those improvements was
dependent not only on changes in economic conditions but also on
changes in legal conditions. New legal concepts and institutions, and
new attitudes toward law, had emerged or were emerging, to which both
lords and peasants resorted in the effort to resolve the conflicts between
their economic interests.

A crucial aspect of the enormous growth in prosperity that occurred
during the late eleventh and early twellth centuries was the final cessa-
tion of military attacks from the north, east, and south. Indeed, by the
end of the eleventh century the West had achieved sufficient economic
strength to launch its own military invasion of the Middle East (the First
Crusade, 1095-1099). Another aspect of the growth of prosperity was the
movenient for land reclamation and colonization: in the eleventh and
twelfth centuries, Europeans cleared forests and encroached on waste
lands, drained marshes, and reclaimed land {rom the sea—in England,
Germany, Flanders, and elsewhere. Many migrated o Slav and Magyar
lands. These activities were connected with population growth: after
centuries of cither stable or declining population, the population of
France Jeaped from approximately seven million to over twenty million
between the .mid-cleventh and early fourteenth centuries, and the
population of England from approximately two million 10 approximatcly
three and one-half million in the same period. In addition, there were
substantial technological improvements which resulted in a substantial
increase of agricultural production in the eleventh century and
thercalter; commerce grew; new cities and towns sprang up all over
western Europe.

These factors substantially strengthened the economic position of the
‘peasants. It might be thought that the increase of population would have
lessened the value of their individual labor, but any such tendency was
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counteracted by the economic factors which had helped 0 produce the
merease: the availability of land, the possibility of movement to the ex-
panding citics and towns, and the beginnings of a money economy.
‘There was, in fact, a great shortage of labor for the work to be done.
Moreover, the increase of population contributed to the rise of peasant
class copsciousness, which was itself an important factor in the struggle
for better working and living conditions.

The church, too, in carrying out the Papal Revolution, pursued
policies that were favorable to the peasants. It offered serfs an
opportunity for emancipation through entry into holy orders.* In
launching the First Crusade, it offered them an opportunity for eman-
cipation through enlistment in the Holy War. In addition, the church,
which was by far the largest proprictor in Europe, holding perhaps one-
fourth or more of all the land, often attracted peasants from other estates
by offering more favorable conditions of life and work. Escape to church
manors, whether legal or illegal, encouraged escape to other more con-
genial manors as well, or to the citics, thereby putting pressure on lords
to yield 10 peasant grievances.

In addition, the church generally emancipated the slaves on its own
domainy and thereby, as well as through other means, contributed o the
virtual climination of peasant slavery throughout most of Furope in the
cleventh, twellth, and thivteenih centuries, (Household shvery siavived
in some places.) ‘This had the secondary effect of relieving serfs from the
pressure of competition from an even more downtrodden class. Here
again, economic and ideological factors were joined. Christian leaders
had previously accepted slavery as a fact of life, while teaching that
slaves should be treated with humanity and that the frecing of a slave
was a pious and meritorious act. As a result of the Papal Revolution the
church for the first time gave a systematic legal formulation of its views
on slavery, It took the position that slavery itself was not illegal but that
it was asin for a Christian (o hold a Christian as a slave.b In Fngland,
for exanmple, almost 10 percent of the population recorded in l)uhmmlay
Book just after the Norman Conquest were slaves. These were muostly
herdsmen and ploughmen. In the succeeding two or three generations
most of them were given small holdings as serfs, and slavery in England
virtually disappeared.”

European serfs in the eleventh and wwelfth centuries were for the first
time in a strong enough position to take the risk of illegal escape from
their Jords to other lords who offered better working conditions. The age
ol widespread peasant rebellions and large-scale manumissions of serfs
in France, Germany, and England did not come until the late thirteenth
and fourteenth centuries. In Italy, however, and occasionally in France,
Germany, and England, there were spasmodic peasant rebellions and
grants of peasant charters of libertics in the twelfth and early thirteenth
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centuries. Apart fron these morve dramatic events, between about 1050
and 1250 the economic position of the serf gradually improved and, even
more to the point, his basic legal rights were gradually established. In
fact, it was in the name of the basic legal rights of serfs that rebellions
and manumissions took place.

The transformation of manorial custom into a system of manorial law
in the cleventh and twelfth centuries may best be considered in terms of
the six categories that have already been used in describing the transfor-
mation of feudal custom into a system of feudal law: (1) objectivity, (2)
universality, (3) reciprocity, (4) participatory adjudication, (5) integra-
tion, and (6) growth.

Objectivity and Universality

In the earlier centuries the services and other obligations of serfs and
other peasants were of the most varied kind, with relatively few limita-
tions imposed by norins of customary law. The most important labor
services included plowing on the lord’s demesne (which might involve
the duty of the peasant to provide the seed), week work (that is, a duty to
work i number of days per week on the lord’s demesne), boon work (ex-
triservices, theoretically voluntoy, usually associated with haymaking
and harvesting), curying services (carvying supplies (o and Trom the
lord’s houschold), lelling of timber, carvying of manure, and vepairing of
roads, The lord was free (o assign other tasks ay well,

In addition to labor services, there were various financial and other
obligations. The so-called headtax (capitagium; in French, chevage),
though only a small fee, was an important symbol of the peasant’s in-
ferior status. A custonmary fixed farm rent, or cens, was generally charged
as well, The dord also imposed various regular and occasional taxes
under the generic name “tallage” (from the French taifle, a cut or notch in
a picee of wood, made to record payment of the tax), Upon the death of
aserl, the Jord was to be given his best beast and other goods (heriof).
There were a host of other charges, burdens, and obligadons, which
varied widely in their incidence from place to place and from time to
time, but which were always a reminder of servility. A serf could not
marry without the lord’s permission; and he could not voluntarily depart
the manor. If he died without heirs, the land which he occupied reverted
to the lord.

In the eleventh and twelfth centuries these various types of services
and obhgations became subject o substantially more precise regula-
ton, It came 10 be widely accepted that definite limits should be set 1o
the kinds of services that the Jord could require and also to the amounts
ol services of cach kind. For examiple, week work was limited 1o a max-
imum number of days” work per week or commuted to a4 monetary pay-
ment. Also such hinits camie to be established on a genceral basis, that s,
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not merely for individual manors or individual localities but for all
manors within a given region or even a given country, and in some cases
for all manors within (Western) Christendom as a whole. Thus the re-
quirenent that a serf receive the lord’s permission in order to marry was
commuted everywhere to the payment of a tax ( forismaritagium) when the
scrf‘ married outside the lord’s domain, and of a composition (mercheta
multerum, “marketing of women”) when he married within the lord’s do-
main; and Pope Hadrian IV, himself of humble birth, declared that the
marriage of a serf, with or without his lord’s consent, was valid and in-
dissoluble.

The commutation of services and other obligations of peasants into
fixed money payments in the eleventh and twelfth centuries, which was
a widespread phenomenon throughout Furope, reflected not only the
pereolition of money into the manorial economy but also the wendencies
ol nianorial law in that period toward objectivity and universality,
Nevertheless, manorial law did not achieve ncarly so high a degree of
objectivity or universality as feudal law, mercantile law, urban law, and
royal law, not to mention canon law. One reason may have been the
sharpness of class conflict on the manor; yet domination by the lord
could have taken die forny of imposition of his will through objective and
universal norms of law. A more plausible reason is that by its very
nature manorial life required informal, intimate, and diffuse regulation
rather than a set of precise, specific, generally applicable, and non-
discriminatory norms. The manor was in many ways like a small clan or
village, or a large household. What is surprising, therefore, is not the ex-
tent to which manorial law responded to the will and interests of the head
of the household — the lord and his immediate entourage — but rather the
fact that it acquired any objectivity and generality whatsoever. The lord
or his agent (bailiff, reeve, “mayor”) was present, with his servants, to
exercise his will, by law or by other means. The peasants, however,
needed to legalize their relationships with the lord, if only to curh the ar-
bitrary exercise of his power, The strengthening of manorial law was
thus an index of the halinee of power hetween the sharply conflicting in-
terests ol the lord and his immediate entourage, on the one hand, and
those ol the peasant houscholds of the manor taken as a whole, on the
other. [t was also an index of the extent to which the manorial system
received its character from the larger social, economic, and political con-
text of the time, a context in which legality played a central role.

Reciprocity of Rights of Lords and Peasants

By the twelfth century, all peasants in Western Christendom, in-
cluding serfs, had legally protected rights. Among these were the right to
hold land of their lords on certain terms and conditions and the right o
receive his protection and patronage. Also, all peasants had customary
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rights (o use the communal village lands, including pastures, meadows,
and forests. In addition, in most parts of Europe many peasants con-
tinued 10 have virtual rights of ownership in free peasant land (alod or
alodium), which had survived from earlier times.

The right, even of a serf, to hold land of a lord was of great impor-
tance. The manor was divided into two parts: the lord’s demesne,
managed by his-stewards and worked by his peasants, and the peasants’
own holdings, which they worked on those days when they were not re-
quired (o work on the lord’s demesne. As Perry Anderson has pointed
out, this “dual agrarian statute within the manor” was one of the “struc-
tural specificities of Western feudalism”; and it had the important
economic consequence that it left a “margin for the results of improved
praductivity to accrue to the direct producer.™ More than that, it gave a
legal Toundation to the peasants’” inclination to distinguish their own
economic interests from those of their lords —and to pursue them,

In addition to rights of land tenure, peasants also had rights with
respect (o the rent, taxes, services, and other obligations due their lords.
As a general rule, these obligations could not be increased; they were
considered to have been fixed by custom. Disputes over their character
and extent were supposed to be resotved by law. In contrast to the lord-
vassal relationship, reciprocity of rights and duties of lords and peasants
(including serfs) was not achieved through individual pledges of faith or
other forms of contractual arrangement; nevertheless, it was understood
that the loyalty of the peasants was given reciprocally for the willingness
of the lord to abide by concessions previously granted by him or his
predecessors, to grant new concessions when required, and in general to
deal justly with them.

When peasants’ rights were infringed by their lords, those who were
freemen could sometimes carry their grievances over the heads of the
immediate manorial lord to his feudal superior or to royal authority.
Rodney Hhilton tells of a dispute that raged for thirty-five years (from

1272 o 1307) between free tenants and a lord in Staffordshire, England.
Because the land had formerly been part of the royal demesne, the
tenants appealed to the crown, relying on custom from the time of
Henry H, a century earlier. ‘They claimed that they were obliged only to
pay a fixed rent of five shillings a year plus certain tallages, while the lord
claimed that they owed a large variety of labor services, taxes in kind, a
heavy death duty (heriot), “merchet” on the marriage ol a daughter and
“leywrite” if she was found to be unchaste, as well as other obligations.”

The legal remedies of serfs were more limited, in that they were not
entitled, as a matter of right, to resort to any court except that of the
manorial lord. Yet they were not without protection in the manorial
court. Moreover, they had still other means of exerting pressure upon
their lord in order to maintain and advance favorable conditions of
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labor. They could make collective demands upon him, including the de-
mand that he emancipate them; such manumission became more and
more frequent, although the peasant often had to pay a high price for it.
Also, the peasants could sometimes back up their demands by a strike.
As a last resort, they could run away to another manor.

A dvamatic early exanple of such group pressure was the desertion en
masse of the inhabitants of the ile de Ré in France in the twelfth century,
owing to their lord’s severity. The lord was thereby induced to make
substantial concessions in order to retain any labor force at all. To com-
bat such pressures, lords often resoried to miutual assistance agreements
w0 capture fugitive serfs. Perhaps equaily often, however, they competed
with one another to entice serfs away from neighboring domains. !

An even more remarkable example of reciprocity achieved through
class conflict and its resolution is that of charters of liberties granted by
Italian city communes to serfs as early as the twelfth century, after pea-
sant uprisings. Such charters contained not only guarantees of fixed
rents and services but also safeguards against imprisonment without due
process of law.

Eventually, the disloyalty of the serfs came to be a retaliation against
the unwillingness—or inability —of the lord to grant concessions or to
abide by concessions previously granted. This was an informal,
unofficial analogue to'the vassal’s right of difidatio. In the fourteenth and
fifteenihi centuries, flights of peasants from the manors assumed
catastrophic proportions.'! As a result, laws were passed imposing im-
prisonment, branding on the forehead, and other severe penalties for
abandoning feudal service. It was forbidden by English law in the
filteenth centuary for persons attached to wmanor to learn a handicraft or
for any man holding land of less than twenty pounds’ annual value o ap-
prentice his son to a trade. However, these measures were futile; the
manorial system was defeated in England, as in many other parts of
Europe, by the peasants’ desertion of the manor.'? The carlier recipro-
city had broken down.

Participatory Adjudication

Within a manor, as in other political units of the West during the
formative era of the Western legal tradition, formal government was
closely associated with adjudication: that is, legislative and executive ac-
tivities were to a considerable extent merged with judicial activities and
were conducted by an institution called a court. The use of the word
“court” rather than “legislature” or “executive” for this institution did not
signily that the making and enforcement of laws were not regarded as
important functions of government. In fact, the manorial courts, like the
papal court and the royal, seignorial, urban, and mercantile courts, had
wide legislative and executive powers within their respective jurisdic-
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tions. Perry Anderson is correct in stating that “.justice was the cmm‘zl
modality of political powdr,” but he is incorrectin s:xpposmg that}hls
was necessitated by the “parcellization of sovereignty” under l:eudahsm,
which “excluded any ‘executive’ at all, in the modern sense of a perma-
nent administralive apparatus of the State for the cnforg&mem of the
aw,” and also left *no room for an orthodox ‘legislature’ of (hc hl't(-'r type
either, since the feudal order possessed no general concept 91 political in-
novation by the creation of new Jaws."t3 In fact, a centralized state ap-
paratus existed in the church, which was nevertheless go‘verncd by the
papal curia; and the church, both through the papal' curia and through
church councils, did innovate by creating new laws. There were parallel
developments in royal government. Indeed, the manon‘al courts
themselves not only heard and decided disputes but also c.ntorced '1aw
through a developed administrative apparatus and from time to time
made new laws as well. The difference between twelftb-ccntury and
twentieth-century conceptions of government does not lie in tht: nbs.encc
then, and the presence now, of the legislative and executive functions,
but rather, first, in the fusion then and the separation now of.those func-
tions, and second, in the subsumption then of the legislative and ex-
ecutive under the adjudicative. Then, lawmaking itself was regarded as
a process of deliberation and discovery. Laws were consxdercs:\ to be
cither true or [alse, either just or unjust, and therefore the mf”kag ;'md
administering of them were not sharply distinguished from their applica-
tion in cases of dispute. .
Manorial justice was the prerogative of the lord of t.hc manar, !ust as
royal justice was the prerogative of the king anfi chlem‘astxcal Jusfylcc the
prerogative of the pope. “Fach Laron is sovereign in his barony, 'wr()\c
Beaumanoir, while “the king is sovercign everywhere andﬂh‘y his law
[drait, *right”] guardy his realn.”" Beauwmanoir z.ilsho wrote: | ivery -lurd
has all justices—high and low—in his fief . .. Fiel '(fnd justice—it is all
one."‘5. This was, to be sure, an éxaggeration, applicable (.)nly. to great
lords. Most lords of manors had only “low” justice. Yet lhejusu?e of the
lord of the manor authorized him to exercise a wide varic‘ty of powers
over the staff of manorial officers who in effect constituted his bouschold,
and over the peasants who constituted the basic Populanon of the
manor. At the same time, the justice of the lord of the manor was a
substantial restriction upon the arbitrary exercise of the lord’s power and
a substantial means of maintaining the reciprocity of rights of lords and
nts.
pe?ﬁc tslcwanl of the manor, who commonly served as the .lord’s deputy
in all matters affecting manorial government, usually presided over the
manorial court. Other manorial officials —the reeve (w)ho acted as
general overseer), the hayward (who watched over the lord’s crops),.the‘
woodward (who guarded his woods), the rent collector, and various
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others —also participated in the proceedings of the manorial court, often
as prosecutors ol persons who had offended against the lord’s
prerogatives.

The court itself consisted of all the members of the manor, from the
lord and his steward down to the lowliest serf. All were judges. They
were called “suitors,” and were said to “pay suit of court”; indeed, it was
an obligation to attend court and to judge, and, as part of the obligation,

a fee had 0 be paid to the lord. Little is known about the methods of

voting in the manorial court; the extant reports of manorial cases occa-
sionally show a division of opinion, but generally the decision is
presented as that of the court as a whole. No distinction was made be-
tween freemen and serfs either with respect to the right and duty to
judge or with respect to the procedure applied to them when they were
p;\rlics to disputes.

A high degree of cooperition smnong Al members of the manor was re-
uired Tor manorial justice (o work. But such cooperation was required
also by the whole system of agriculture in Farope during the fate clev-
enth and twellth centuries. Here many historians, in concentrating on
the inequality of status and of privilege between lords and peasants, have
neglected other aspects of the mode and relations of production that were
equally important. Under the open-field system, the arable land was
usually divided into long, narrow strips, which were widely scattered
among the various peasant families. In order to make rational use of
animals for plowing adjacent strips belonging to different tenants, and in
order to time the sowing and harvesting so as to avoid conflict, it was ne-
cessary for the peasants to agree on work methods. Also, the common
ownership of pasture, meadows, and woodland required agreement con-
cerning their utilization. In addition, the system of crop rotation allowed
for arable land to be converted periodically into pasture, to be grazed
over and fertilized by all the animals of the manor.!s Thus the open-field
system itself required a very high degree of cooperation among all mem-
bers of the manor. As Hilton writes, the fact that the village (or the
manor) was often called a “community” and the members “neighbors’
wiis “not a nntter of sentiment but of fact, Open-fickd cultivation micant
that one man's injury was everybody’s, even the lords.” Hilton cites a
case in which seven persons were aceused of failing to keep up their
fences, with the result that the corn (wheat) of the abbot and of “other
neighbors” had been damaged. “These were the fences which every te-
nant who had parcels on the perimeter of the open fields had to keep up
when the corn was growing, to prevent the animals getting in, not
merely to his own corn, but, since the fields were open, into the corn of
all who had parcels in that field.”!”

The rules and procedures for maintaining cooperation in these and
other matters were considered 1o constitute the custom of the manor. If
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plow oxen were damaged, if arable land was not fertilized, if a person
failed to help in bringing in the harvest, then the custom of the manor
might be invoked against the offender in the manorial court. Similarly, if
one person struck or defamed another, or failed to pay for goods which
he had bought, or broke his promise to build a shed for another, or
slandered another, the vicum could complain in the manorial court.'®

Thus the very complexity of communal serf-regulation of the
manorial economy gave rise (o a large variety of types of civil and
criminal matters to be settled by manorial justice. In addition, fines were
imposed for violation of the lord’s rights —as by trespassing on his land,
stealing his crops, of failing to perform labor services or pay taxes due to
him.

All these matters were decided by the manorial court, by vote of all the
suitors. One may suppose that the power of the lord and his officials was
quch as o influence. the outcome in his favor. Yet cases are reported in
which his jnterests, were: not protected. For example, it happened
sornetimey that peasants would successfully sue for land which the lord
had rented to others. In one case the lord of the manor had sought to
deprive a serf of certain jand on the ground that the serf’s holdings ex-
ceeded thal to which he was entitled; the serf argued that he and other
tenants in a comparable situation “for all time theretofore were ac-
customed to hold several tenements without fine or license or
complaint,” and that he was “prepared to verify this by the homage [that
is, by all the (enants of the manor] or other lawful means as may be
necessary.” ‘The report of this case concludes: “The matter is put in
respite until there can be a fuller consultation etc.”*® In addition to cases
in which the lord’s property rights were directly involved, there were
many cases in which the manorial court, whether by judgment of the
whole community of tenants or by judgment of an inquest or jury, gave
remedies against the lord’s bailiff and other officials.??

The manorial court not only gave judgment in disputed matters and
imposed fines for offenses but also issued regulations and rules for ad-
ministering the manorial economy. In the eleventh and twelfth centuries
these regulations and rules were apparently unwritten; in England no
written records of them have been found prior to the second quarter of
the thirteenth century, Fronu that time on, however, there are abundant
records of “by-laws” and “ordinances,” which regulated the use of com-
mon ficlds and pasture, the gathering of grain and other crops (including
gleaning by paupers), the keeping of fences and gates, the tethering of
horses and beasts, the seasonal \ransition from one type of land use to
another, and other matters affecting the communal economy. These
regulations were issued periodically by all members of the manor collec-
tively acting as suitors to the manorial court. Characteristically such
regulations were introduced by the phrase: “Ordered by the assent of the
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whole homage,” or *Ordered by all the tenants both free and servile,” or
“Ordered by the lord and the tenants.” Strong emphasis was laid on pro-
tection ol the property rights of the lord; but the main emphasis was on
the organization of the work of the manor, and this included protection
of the rights of all tenants, serf as well as {ree, against unwarranted in-
terference by others.?!

Integration and Growth

Although there were many interrelated features of manorial law which
helped to give it the character of an integrated system of rules and pro-
cedures, yet it lacked the high degree of logical coherence and the con-
sciously principled character of canon law, and certainly of the Roman
law taught in the universitics. Manorial law, indeed, was customary
law, that is, 1t was largely unwritten (or more precisely, unenacted).
Even compared with feudal law, however, which was also largely
customary law, manorial law was much less consciously integrated,
much more particularistic and diffuse. This was reflected in the absence
of contemporary scholarly writings on manorial law. It appears that few
professional jurists were concerned with its development,

The relative lack of sophistication of manorial law was also connected
with the fact that it took part of its character from the other systems of
law which imipinged on it. When the manorial court decided cases of
stander, for example, it was usually applying— perhaps in a very crude
and unlearned manner — the canon law; when it decided cases of assault
or theft or trespass to land or to chattels, it was usually imitating the tort
law and criminal law of the locality or dukedom or principality in which
it was situated; when it laid down rules concerning rights and duties at-
tached to peasant land holding it borrowed many concepts from feudal
(that is, lord-vassal) law. In addition, the procedure of manorial courts
was strongly influenced by the local law. In short, one would not expect
to find in the manorial courts innovations in branches of law that were
being developed concurrently by other legal systems.

Yet there were certain distinctive elements of manorial law that did
receive conscious legal formulation in terms of principles and concepts.
In the eleventh and twelfth centuries the legal concept of serldom was
formufated for the first time. Serfs were called glebae adscriptae (| persons|
attached to the soil”). This wacint that they could not leave exeept under
certun conditions, It :I‘N('v meant that they could not be evicted —again,
except under certain conditions.” Perry Anderson has written that the
first use of the term glebiwe adseriptac in the eleventh and twelfth cen-
turies reflected a characteristic “lag” in the “juridical codification of
economic and social relationships” that had been in existence for cen-
turies.?2 But the new legal term actually changed the preexisting situa-
tion, if only by giving it a new legal character. Henceforth the bondage
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of serfs was legally defined, which meant that serfdom b’ccamc a matter
of rights and duties and not merely a matter of habit and will .and
bargaining power. On the one hand, the lord had a right to many things
that had previously been subject to challenge. On the oth.cr hand, t}.xc
serl’s duties, legally classified in terms of specific labor services, rents in
kind, and customary dues, became fixed and could not legally be in-
creased or varied by the lord.

Moreover, the serf was given the possibility of buying off his bondage;
he could become a free man through the legal process of manumission.
This typically involved a symbolic ceremony or written charter granted
on condition of immediate payment of a sum of money or of a perpetual
commitment, binding upon heirs, to pay certain charges or perform cer-
tain services. ‘ .

This is not to say that the serf did not remain poor and oppressed. It is
only to say that he had acquired rights under a system of law. He “was
henceforth a person, a member of the manorial community, part of t‘hc
whole homage.”?? He coexisted on the manor with free peasants, with
other freemen holding under various forms of tenure involving only
honorable services, with manorial officials, knights, the lord of the
manor and his household — all being members of a community divided
according to status but united as suitors in the manorial court, .(ha( 1s, as
citizens of the manor. This unity was the foundation of manorial law. It
was linked with the very mode of production, the open-field system of
agriculture. ‘ o ‘

The unity of the manor was reflected in the capacity of its inhabitants,
sometimes collectively and sometimes individually, to lease the manor
from the lord and to dispose of it at their will. Between the late eleventh
and the fourteenth and fifteenth centuries such leases became more and
more common. They were a way out for lords who were being increas-
ingly pressured by peasant demands, peasant uprisings, and peasant
desertions. .

The legal definitions of peasant obligation also had important
economic consequences, since they contributed to the tcndcnc).' to

substitute fixed cash payments for labor services and rents in kim.i. ance
a similar tendency to commute services into monctary obligations
characterized feudal legal relations between vassals and lords, the lord of
the manor had s interest in collecting from his tenants a suflicient cash
income (o enable him to meat his obligations to his superior lord, As
carly as the thirteenth century in many if not most parts of Furope,
manors caine to be considered income-producing enterprises, and per-
sons were appointed to manage them, with the duty to co.llect a'md pay
over the required income, called firma or feorm, from which is derived the
word “farm.” In addition “farmers” responsible for fixed returns were
often replaced by professional managers who were expected to maximize
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manorial cash profits and to render annual accounts. Thus the gradual
conversion of peasants into lessees (or alternatively, hired laborers) was
connected with the gradual transformation of the manor itself from a
community into a business; and these two processes were linked with the
inereasing reification of both feudal (lord-vassal) rights and obligations
and manorial (lord-peasant) rights and obligations.

These developments did not, of course, take place uniformly

throughout Europe, although everywhere there was a general process of

absorption of the manor by the peasants. In France and western Ger-
many, however, the nobility succeeded in maintaining quasi-manorial
domination over all classes living within their private jurisdictions,
whether or not they were tenants. This was accomplished chiefly
through numerous small taxes and services (banalités, corvées, and others),
no one of which, taken alone, was excessively onerous, but all of which,
taken together, were extremely oppressive. These included: payments
for crushing grapes at the lord’s wine press, baking bread in the lord’s
oven, and grinding corn at the lord’s mill, over all of which the landlords
maintained a monopoly; labor services in repairing roads, constructing
bridges, and the like; and tolls on roads, fairs, and markets, fines for
transfers of land and goods, and other assorted aids and taxes.

Despite these and many other variations in different regions and
dillerent countries, manorial law underwent the same general pattern of
development throughout the West during the period from the eleventh
to the fifteenth centuries. This remarkable fact bears witness to the
Western coneept of manovial faw as an integrated body of concepts and
procedures. It also bears withess to the related concept of manorial law
as - system capable of incremental growth. As in feudal law, so in
manorial law the characteristics atributed to the system became tenden-
cies of the system, and the tendencies were sell-fulfilling. Growth, once
believed in, became inevitable. Manorial legal concepts and institutions
hid a certain life of their own, which was just as “basic” and just as much
a part of the infrastructure as the economics of production and distribu-
tion of goods. Even so, it is striking that despite extreme diversity of
local conditions manorial law underwent the same general movements
from stage to stage virtually everywhere in western Europe.

Perhaps the most significant stage in this development was the wide-
spread emancipation of the serfs in the thirteenth, fourteenth, and ff-
teenth centuries, which must be seen in part as a culmination of the
greater legalization of lord-peasant relations introduced in the late eley-
enth and twelfth centurigs. Here manorial law was in tension with feudal
law, for under feudal law, emancipation of a serf by his lord could only be
accomplished with the consent of the lord’s superior; without that con-
sent, a serf whose lord had emancipated him simply escheated to the su-
perior, and the lord who had granted the cmancipation was estopped [rom
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claiming him again.?* Thus for a serf to buy his freedom required that he
pay ofl both his immediate lord and all superiors in the feudal chain.
Nevertheless, in the long run both the economic and the legal circum-
stances favored emancipation. In many places the resistance of superior
lords to the freeing of serfs was counteracted by a strong movement for
collective emancipation. In lwaly the initiative came from urban com-
munes, whose motive was partly to increase the number of free taxpayers
and partly to attract workers from the countryside; as early as 1256-57,
Bologna enfranchised all serfs within its jurisdiction. In France the ini-
tiative came from the crown itself, whose motive was partly to derive
revenue from redemption payments and partly to appease peasant unrest
and forestall the peasant revolts that were endemic in France as well as in
England, Italy, Spain, and elsewhere. Thus in 1290 and again after 1310
French kings offered freedom to serfs on various crown lands—for a
price. By 1450 serfdom had been abolished in almost all of the western
parts of Europe, though not in the central and eastern parts.

It would be a profound mistake to discount the moral and legal aspects
of enfranchisement, for it was not only the economic hardships of serf-
dom which caused European peasants to rebel in the thirteenth, four-
teenth, and fifteenth centuries but also the gross injustices of their ser-
vitude. In the era after the Papal Revolution, which was fought in the
name of the freedom of the church, and especially of the clergy, it is not
surprising that demands for freedom were raised by other polities and
other classes as well, One revolutionary ery for freedom in the twelfth
and thirteenth centuries was for freedom of the cities. Concurrently
came the cry for freedom of the peasantry, which grew much louder in
the fourteenth century; and in that connection freedom was said to be
the natural condition of all men. Thus in declaring the enfranchisement
of the serfs of Bologna in 1256-57, the city authorities declared that serf-
dom was a consequence of the fall of man, that man’s natural conditon
was freedom. Similarly, in proclaiming the enfranchisement of serfs on
certain crown lands in 1315 and 1318, the kings Louis X and Philip the
Long of France declared, in language that would be echoed in suc-
ceeding centuries:

As according to the law of nature everyone should be born free, but by cer-
tain usages and customs of great age preserved in our kingdom . . . and
also perhaps because of the misdeeds of their predecessors, many persons
of our common people have fallen into the bonds of servitude and into
various conditions, which much displeased us, considering that our
kingdom is called the Kingdom of the Franks. .. we have
ordered . . . that these servitudes shall be brought to freedom and to those
who by birth or long standing or recently through marriage or residence
have fallen into servile conditon, or could so fall, freedom shall be given
on good and convenient terims 4
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Even if one assumes that the French kings were hypocrites, they were
nevertheless appealing to ideals and values that were widely shared. The
peasants, surely, would have agreed that serfdom was against the law of
nature, that by the law of nature “everyone should be born free,” and
that freedom was man'’s natural condition. The peasants also hoped, no
doubt, that the abolition of serfdom would lead to a better economic life;
but even if that hope proved ill-founded, emancipation was required. It
was required by the moral order of the universe,

‘T'his conviction was not, however, simply a product of a theory of
natural law. It was much more the product of historical experience, and
cypecially the experience of the development of manorial law during the
late eleventh, twelfth, and early thirteenth centuries. The grant of legal
personality to serfs within the manor, that is, the recognition of them as
“citizens” of the manorial community, with the duty and right of suit of
court, was itself an implicit challenge to serfdom long before any move-
ment arose to abolish it. The challenge was nurtured, in turn, by the
belief in and the experience of the integrity and growth of legal systems,
including the system of manorial law. The belief in and experience of the
integrity of manorial law required that serfs be treated on an equal basis
with free peasants. The belief in and experience of the growth of manorial
law required that in the course of time such equality be given full legal
expression,

Thus it was the consciousness of the injustice of serfdom in a legal
sense, its fundamental illegality, coupled with the belief in the capacity
to correct that injustice by law, that changed the mere fact of the
cconomic exploitation of serfs into a social and political cause in which
members of all classes could eventually unite.







