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LEGAL HISTORY: CONTINENTAL LEGAL HSTORY

Professor Donahue

April 29: 12:00 p.m. — May 12: 12:00 a.m.

GENERAL INSTRUCTIONS

This is a take-home exam. It will be distributed on April 29 (the last class) at 12:00 p.m. You may, if you wish, also pick it up in my assistant’s office (Hauser 518) any time after the last class; it is also available on the class website. The exam should be returned to me as an email attachment (rspang@law.harvard.edu) any time before 12:00 a.m. on May 12 (the Sunday after the end of 2L/3L exams and of FAS reading period). I have deliberately extended the time in order to give you plenty of time to do it. Since this extension brings me very close to when Law School grades are due, please don’t ask for an extension beyond this time. I am happy to answer a “return receipt requested” on the email. If you insist on a paper copy, it should be delivered to my assistant Jane Reader, in Hauser 518. (If you can’t find her, put the exam under my door [Hauser 512].) (Please note that this is different from the usual procedure. You do not turn in the exam to the Registrar’s Office.) You should also turn in the second draft of your paper at the same time preferably as an email attachment, or if by paper, stapled to the back of the exam. The exam is regarded as a paper by the Law School Registrar’s Office; you should therefore put your name (not your Law School Student ID number) on both the exam and the paper.
You may not discuss this exam with anyone between 12:00 p.m. on April 29 and 12:00 a.m. on May 12. If you have not picked up the exam, you may, of course, discuss the course with anyone who has also not picked up the exam.

This is an open-book exam. You may use any materials that you want. The exam is not, however, intended to be a library exercise. You should be able to do it with just the books assigned for the course and your class notes.

There is no limit on words, but conciseness will be rewarded and verbosity penalized. One way to be concise is not to recite at length material that was contained in the lectures. By and large, I know that material, and in a take-home exam I can assume that you do too. What I am interested in is your ideas, how you put the material together. The identification questions call for a paragraph each. The essay question is a “think piece,” the results of which can, and should, be quite concise. If you find yourself writing more than five double-spaced pages, you are probably writing too much.
This year everyone who is taking the exam has also opted for the longer paper (ten-pages rather than five). The paper and the exam will count approximately equally for your final grade. I will use the paper to break ties. Question I will count no more than 25% of the exam grade; Question II will count 75% or more.
QUESTION I

Briefly identify, with approximate dates, the following and say how they are related to the overall themes of this course. The identification itself should be easy. (Heck, on a take-home exam, you can look it up). The second part of the exercise is key. If you find yourself writing more than a short paragraph (three or four sentences), you are probably writing too much.

The letter to the Ephesians

The Investiture Controversy

Romano-canonical procedure

Panormitanus

Jean Domat

QUESTION II

This course has considered various types of sources of law (Roman law, canon law, customary law), various vehicles in which those sources were contained (collections of legal material, primitive “codes,” glosses, custumals (coutumiers), commentaries, statutes, codifications), various “schools” of thought about the law (glossators, commentators, humanists, national lawyers, natural lawyers, “elegant” jurisprudents, “modern” Roman lawyers) all set against a background of the development of the nation-state and of political ideas. A key question is how do these sources, vehicles, and schools interact with each other and with the general ideas and the political and social developments in the various periods that we examined. Drawing on, as appropriate, the capture of wild animals, the formation of marriage, and the use of witnesses in trials for examples, sketch out a general overview of western legal development from the fall of Rome to the codifications of the 19th century. Note: This question is hard, because it is difficult to make concise historical generalizations and still get it right. Van Vechten Veeder’s attempt to do so (Outline, Lecture 15, reproduced below) is, in my view—and I hope yours—notably unsuccessful. You can do better, and that is what this question asks you to do. It’s probably easier to do it if one has a bit more space (5 pp. as opposed to Veder’s two paragraphs), and specific examples to hang onto.
Van Vechten Veeder,1 Foreword to J. MacDonald ed., Great Jurists of the World (CLHS 2, 1914) p. xxix:

The Glossators aimed to explain difficult passages, and their work, as collected by Accursius in 1260, constituted the staple of legal learning for centuries. The Glossators were animated by the belief in authority characteristic of the Middle Ages, and their work is therefore without historical perspective; but they rendered a service of great value in collecting and preserving the text of the great monuments of Roman law.

1. Born in 1867, Veeder edited a book called Legal masterpieces, specimens of argumentation and exposition by eminent lawyers (St. Paul, Minn.: Keefe-Davidson company, 1903). He apparently served as a judge of the Federal District Court for the Eastern District of New York, and the last reference that I have seen to him is the appointment by Woodrow Wilson of a judge to succeed him on 21 March, 1918 (http://www.fjc.gov/servlet/tGetInfo?jid=824, last visited 22 May, 2003).

The post-Glossators or Bartolists, applied to the law the methods of the Schoolmen, developing the comparatively simple methods of their predecessors into a highly artificial system. While they contributed little of importance to the knowledge of Roman law, they undoubtedly aided in adapting it to a later age. To Alciati and Cujas we are indebted for the methodical presentation of Roman law as a portion of classical antiquity. By directing their attention to the sources, and studying them in their historical perspective, they contributed materially to a real understanding of the subject. The influence of Alciati and Cujas in the direction of historical and positive jurisprudence soon gave way, however, to the philosophical conception of natural law.

THE END
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