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MiLalrN verfus DELYRATT, December 2. 1782,
AN D

- InEM verfus EUNDEM.

WO writs of extent; the firft was quathed becaufe the levy

was more than the debt, Mr Lewrs offered to thew farther

= reafons from the record, but deemed fuperfluous :—It was quath-
i ed with es/fs,

ol . The other was quathed, becaufe marked for more eo/ls than due,

including cofts of the writ of extent itfelf, The whole overcharge

was about L. g, -‘

L

P T

JAcoEs verfus ALLan, Replevin,

HE plaintiff, a mulatto, made the common afidavit of pafle/-
_Jion three months before in the defendant, Browwe objedted
to his afhidavit becaufe a mulatto, and white perfon affected. But

th-{E. Court held him competent in this, and (perhaps) fome other
Calcs.

[
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Duke and Duchefs of Cuaxpors adverfus FEARON et Us.
December 10.

From the CovrT of FError,

HIS was a motion on a rule to produce in this Court the entry
: of the affirmance of the judgment, or a copy of the proceed-
ings had in the Court of Error »iff caufa.

Aﬂidﬂvitﬂi from Mr Mure, clerk of the Court of Error, and of
Mr Fores his head clerk, who generally ad@s, were read hy
which it was fet forth, that the Court had made an order ag’ainit
delivering the proceedings to Fearon, till [eeurity fhould be gi-
| ven in L. 10,000, to be accountable for mefue prafits in the event
; of rever/al in England.

; . Mr BrownE fuggefied, That the order was made by the Gever-
wor and Council, not fitting in their capacity of Court of Error.
He cited the cafes of Lord Knoliis, whole peerage was queftioned,
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Salk, 5093 and denied the legality of an order of _th’e Court of
Error to the prefent effect, even if founded on the King's inftruc-
vions. As to the practice in former cafes, he fajd it arofe from
the defire of thofe adting as Attorney-General to fupport the King's
: o

lﬂfgu;-::isdam was faid by him and the other counfel about the
practice in England of B.R. where the record itfelf 1s remitted ;
but here a tranfeript of the proceedings goes to the Court of Error;
befides, it feems to make nothing in the prelent point.

He urged (trongly, that the order under the King's initructions:

to demand bail is contrary to law, and cannot bind, 4 Bac. 171;
o Rolle Ab. 1643 4 Co. Infl. 200, Under this laft authority he
eftioned the right by which the Court of Error here is contti-
ruted. He reprobated the cales in Penny’s tune, becaufe he was
Attorney-General. Doe, on the demife of Ro/s verlus Beckford in

158, was a cale of non pros; Palmer and Hanlon was fo likewife ;

he admitted, however, one cale n point, though an Attorney-
General was concerned, that of Cuffans and Gregory. _

Mr Renwoon on the fame fide controverted the authority of the
Cours of Error, LillV's Entries, 213. 222. 238, 271, 353. 254+ 422
2 Bac. Ab. 51;}. 212, 231, 3503 5 Mad. 2503 1 _Ba".—::r:é. Cani. 167,
237. 209. 270. ~

Mr BAEER, on the fide of the Duke et Ux. afferted, That the or-
der to remove the proceedings, thould have been to the principal,
not to the clerks. He faid in this cale, that the conflitution of
the colonies fhould be confidered; and that the mnﬂcrgutmn of
the Court of Errer as eftablifhed here, is highly beneficial. An
appeal lies to the King in Council from the Ifle of Man, 1 Black.
Com. 95. 165, Anact paffed in 1776 here relative to the Cowrt of
Error, hasnot altered the King's inflructions, therefore may be faid
Pro Lento LO I‘{J{:Dgni[E thems.

Mr Sz arpE,—{ame fide.

He obferved, that the exeention, even after a {econd judgment
here, is peculiar, and an indulgence, as in England it is ftayed till
the ultimate determination, Salt. g7. For another purpoie not
material, he quoted 2 Bac. 203, and Lord Raym. 427.

Mr Attsrnep-General cited 1 Salb. 261. 3213 2 Gro. 535. 3471;
Carthew, 169, 319. and 3 Med. 335,

Mr Lewis alfo cited the following cafes, and argued f'mnp them
againft the motion, 1 Black. Com. 107 Duche/s of Kingffon's cafe ;
Bayly and Prislear, cxactly the fame with that of Cuflans and Gre-
gory mentioned by Mr Browne; 2 Rolle 4925 4 Bur. 340; 4 Mod.
1273 Hob. 3275 Show. 575 Salk. 403 ; Carth. 237. and Rocke and
Hall here,

Mr ReEpwoop replied.
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E ' The Court confidered the doctrine about mittitur and remittiinr

it out of the queftion, as the tranfeript only is {fent from this Court;

" and the end is afterwards anfwered by the certificate from the
clerk of the Court of Error. The tule of taking fecurity in the

& Court of Errer on affirmance, {eems beneficial and reafonable, and

i 18 moreover well eftablithed by palt praétice; therefore the mo-

e tion was denied, and

i The rule difcharged.
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Jhi Doe ex dim. Hamirron verfus Morris.

“1:’ 4 IN the deduction of a title, the prebate of a deed from Fobn Noy

e 5: | Robinfon was objected to, becaufe the witmnels's name is not

Pl filled up in the record of the memorandum of the probate before the

P : Judge. By the majority of the Court the chjection was oyer-ru-

. led ; but a hill of exception thereon was prayed and granted;

query, 1t being an old deed? Afterwards a Thomas Watfon proved
the hand-writing of one of the witnefles to this deed.

On this trial the queftion arofe, Whether the defendant is bound
to thow his title ? which had been the old practice ; but the Court
determined that he is not; but may ftand on pofeffion enly if he
pleafes ; per GrRanT, CorE, LEwis and ELPHINSTON.

Browne's depofition de bene efff was tendered and rejected, be-
caule it was not thown that he was dead, o unable to attend to be
examined ore fenus.
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MEMORANDUM.

French
Fanuary the 16th 1783 Mr-Esses; the Chief Yuflice, died, and,
on the 17th, I was appointed to that office.

I took out at firft a feparate commiflion, conceiving that under
the law paffed in 1780, the afiffant Fudges hold their places of
courfe under the old commiflion, netwithftanding the demife of
one Chicf Fuffice, and the appointment of another, I am yet in-
clined to this opinion, as the moft beneficial conftruétion of the
act 3 but having confulted the gentlemen of the bar, they thought
the affociation elayfe in the Grand Court commiflion required thac
a new one fhould be taken out, which was afterwards done, ex a-
bundante cantela, but of the fame date as my firil,

The only Judges I added to the old 1ift, were Wirrianm PeaTs,
and Joun Hewekrrr, Efquires.

To the Afize Conrt commiflions [ made no addition,

g Surry

ik =

- T "'P I-._:

.

-
Y -""‘
e e g

* Nl e, il

Harvard University - Harvard Law School Library / Notes of Cases Adjudged in Jamaica, May 1774 to Dec. 1787. Law School Rare Foreign Primary Jamaica.
Harvard Law School Library.



