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December Grand Court, 1781.

Do ex dim. Fearon et Ux. December 1o. verfis Duke and
Duchefs of CHANDOIs,

ANY attempts had been made to bring this great caufe to
trial, but it always went off, on fome irregularity in the
pleadings, or cxception to evidence, or deduction of title.
It was brought for Hope eftate, otherwife called Hope's Harding.
It was dﬂviéd by Richard Elletfon to his executrix and executor,
and to the furvivor in truft.—1/#, For the ufc of his wife Sufanua,
and his eldelt fon Thomas-Hope Elletfon, and to the furvivor of
them for life ; remainder, after the death of both of them, to the
heir-male of the body of the faid Themas ; and in default of fuch
heir, the remainder to his fon Redger-Hope Ellctfon, during the
term of his natural life; and at and after his deceafe, to the heir-
male of his body; in default of fuch heir, remainder to the heirs-
female of the body of Thomas-Hope Elletfon ; remainder to the
heirs-female of Rodger ; remainder to his daughter Anna Petronel-
la Ord, the wife ,of Fames Ord for life 3 repmmdcr o 'Ehf.‘: heirs-
male of her body’; and in default of fuch iffie, he devifed o/ the
faid plantation to his {aid wife dum fola ; and from _ami after _her
deceafe, or marriage, to his brother Thomas Edlyne 1n fee, {fubject
to the payment of certain finns of money after mentioned. Then
his will proceeds thus : ¢ In order that my will may be obferved,
¢ and kept in the difpofitions and limitations of the faid eftate of
H. H. in cafe my fon Thomas thall not, immediately after my
deceafe, if then of age, or immediately after his coming of age,
or fo foon after as he can conveniently, enter into a bond or
obligation, with fufficient penalty, or fuch other reafonable fe-
curity as my executrix and executor fhall require, e effec-
tually to reftrain the faid Thomas-Hope Elletfon, trom altering or
making void any of the limitations, or docking the entail, or
barring the remainderscreated in the faid will, by any means n
the law whatever, then in fuch cale, I hereby exprefsly revoke
the devife of the faid eftate under the f{aid trofts therein created
to bis ufe.’ Then, in cale of fuch negle@, he gives the lame
eftate, fubject to the fum of money in the truft mentioned, to the
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[178.] ADJUDGED IN JAMAICA. 63

. ufe of Roger Hope Efetfon, in manner before devifed, provided he
g enters into the like bond, in form -.!?.Efﬂm required of his brother
| M Thomas ; and,af.cale of his refuful ﬂ]‘T\neg],‘crE‘r, he revokes in like
manner. Then devile-over to his daughter, gn the like conditions g, - Sy "*""""’;'|
and 1n cafe of her non-compliance, to his wife for life and duwm :
Jola ;—and, laftly, To his brother Thomas Edlyne in fee.
By another claufe of his will he direéls, in cafe his elderfon
Thomas {hall have iflue female, that his executrix and executor do
raife out of the fiid efltate L. 4000 for the portion of fich daugh-
ter or daughters, He appoints his wife Sufannab and Fames Ord,
executrix and executor of his will,
They proved Mary Fearsn one of the leflors of the plaintiff; to
be the furviving heir-at-law of Thomas Ediyse, the laft remainder I
man in fee; and her intermarriage with the other leflor Walrond
Fearon.
“Mr Baker objected to this ftating of the will, thowing the eftate
in the ceffur que ufe, inftead of the cefui gue trufl ; becaufe, the fum
of money not having been raifed, as direfled by the will, he faid
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IE&'{ the uf¢ was not exeented ; but this objedtion was over-ruled. He
11 took another objection to the reading of the will of Richard Ei-
_. letfon, it appearing, by the evidence of Thomas Barton, that the
. eftate’ of FHope, as at prefent, contains more land than Hope's
o, | Harding when devifed ; but the witnefs declaring he could thow
g, the boundaries to an inch, as poflefled by the tefator, and diferi-
rd minate 1t from Jater additions by Rgger Hope Elletfon, the objec-
1 tion was over-ruled. A hill of exception was tendered, and al-
foch lowed thereon,
the The plaintiffs then proved Fames Ord, the execuror, to have
it been alive the 1gth of December 1766, and that he died fince.

The defendants tendered a deed of mortgage in 1734, from the
teftator to Sarab Shanks, together with an afllisnment thereof
from Yames Ord, in 1762, to Mr Fenn, who, on 16th O&ober
1763, cxecuted a deed, by way of declaration, that he held it in
truft for Roger Hape Elletfon, the purchafe-money having been
paid by him. _

Mr BrownE objected to the production of this mortgage, becaufe
the defence is taken not under Sarah Shanks, but in the name of
the Dute and Duecbefs of Chandos.  Tris per pais. 324 ; 4 Bur, 668.
Mr Lewis aniwered ; but the Court (taking into confideration
Buller, p. 108. as well as Mr Browne’s cales) allowed the objec-
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tion ; and thereupon a bill of exception was prayed, and

oranted.
& Mr Browxe then tendered proof of payment of the mortgage to e
h Shanks, intimating that he hud a right to_avail himfelf of T.hﬁ'-':?r ?ﬁﬂ-"-"f &
o G'm._hﬂ. and Ju E:;l on Fﬁwﬁ Eﬂﬁ{f. to order EEtrﬁf;mliHDn] m[ he fi;ntf:re ‘Aete
W on the record, (Neta, This ad& is not received here), but he was £
F over-ruled ; and on his afking for a 4l of exception, it was denicd, 40 ¥ e 25 2o
; becaule on a collateral point, 2 Wilfan 26 ; but chiefly, becaule M & /75
3 '- it would be proceeding doubly ; for having got the mortgage out
: of his way on the former objeétion, more is unneceflary.
E: _ R The
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Harvard University - Harvard Law School Library / Notes of Cases Adjudged in Jamaica, May 1774 to Dec. 1787. Law School Rare Foreign Primary
Jamaica. Harvard Law School Library.
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The defendants next produced the deeds made, with a view to | ﬁ

il cut off the entail-conveyance from Sufamnab Elletfon, (widow “h
(i -and relidt of the teftago er Hape Elletfon, - Fames P.:'W@"?,-’".u.- ‘w
' W&Mn Marmaduke Hilton the faid Sufannab for ﬁﬂ
. life, and to Rager Hope Elletfon and his heirs forever, dated 28th : ye

I July 1761, and accordingly a reconveyance the 29th. E o

Will of Roger Hope Elletfon, devifing to his wife, the prefent 1 N

R T .'_:'
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Duchefs of Chandss, was alio produced.
Here the evidence on both fides clofed.

Mr Pinnock, for the Plaintifl.

el

ko

He began by anticipating fuch arguments as might be raifed,
to make the devife appear a perpetuity, He obferved that Edlyne,
the laft perfon in remainder, was in ¢/ at the time of the dock-
ing, 2 Ath. 578 3 2 Bac.72 3 Duke of Norfolk’s cale: That Sufannab
Elletfon conveyed contrary to the truft, © Bur. 116, 117 ; and that
Roger Hope Elletfon had only an equitable ¢flate ; therefore, that
neither could make a tenant to the pracipe. He deemed the di-
rection to give bond, @ condition precedent, 2 Pern. 233. 2375 (fcem
contradictory to each other), ibid, 478. The limitations, over
« to the heirs of the body of the faid Thomas Hope Elletfon,” he
thought words of purchafe, not of entail ; concluding with a re-
mark, that the Court is bound to follow the intention of the tefta-
tor, 2 Atk 580.
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Mr Repwoon,—f{ame fide.

After obferving that all the limitations are under condition to
give bond not to dock, he contended that what would be a condi-
tion as to any other perfon, is a flimitatim as to the beir at law,
2 Blac. Com. 153 ; Cro. Eliz. 255. 359: That this -eade-is not a
cale of perpetuity, for it did not extend beyond lives in being ; and
if Roger Hope Elletfon had executed the bond, his heir would not
be bound to do the like, 2 Salk. 229. He (contrary to Pmnock’s
opinion) confidered this a legal ¢ffate, under the ftatute of ufes;
and {o it was admitted on the other fide ; but h-:_dc:nif:d that Ro-
eer Hope Elfetfon had in him an eflate tail at the time of the dock-
ings, 2 Blac. Com. 168. Remainder vefts in neitber during the joint
lives, but does in the furvivor, Co. Lif, 26. 3783 a fenant in tail
cannot be feized to ufes, as, before the ftatute, he could not execute i
to him who had the ufe, 1 Rep. 127. That ﬂﬂ;/]'ﬂff: tar! cannot,
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' any more than an efate in fee, arvife out of a life ¢flate, Cro. Car. p
’ ! * %31; Vaug. 493 Co. Lit. 358, b; Cro. Gar. 244 | &
Mr Rickerrs,—fame fide. Il
b i. i He refted much on the intention of the teftator, 2 Blac, Com. 533 J
Plowden, 522.523. The devile to his fons is for life ; though, if he ’ 7
i meant [: '
| |
|
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[1581.] ADJUDGED IN JAMAICA. 67

meant to entail, he might have given generally to them, and the
beirs of their body. A devife to one for life, remainder to his ifie,
is but an eflate for life only ; whereas had remainder been to B.
it would be an rfate tail, Salk, 2375 2 Bhae.6o. A devile to two,
and the furvivor, (Baron and feme), until one dies, is only a hife
eftate, Co, Lit, 26. And in the prefent cafe, (though the executor-
fhip is in fucceffion, firft to Mrs Elletfon, then to Ord), the trufs arve
Joint, and co-ordinate. The ftatute could veff no greater E:flfﬂ.!-'r!
than was in the truffees, v Eq. Cafes, ab. 105. If a condition limiis
over, as to pay a fum of money, or perform any other act, 1t1s as
to an beir a limitation, Plow. 408 3 1 Fez. 420; both ftrong autho-
rities. |
Mr Browne cited the following cafes, that he might avail him-
{elf of them in reply, 1o €o. 425 nstaon Plow, 408 5 Rolle, ab. 339;
Cro. Eliz. 4303 Moor 5433 Ventris 2033 adding, that Coke 1s
miftaken in Scholaflica’s cafe, on the authority of the places
cited above, from Cro. Moor and Fentris.

Mr Harrison, for the Defendants.

He alleged that the executrix and executor did not take con-
jointly ; and that, at any rate, they were merc conduits : That
Thomas Elletfon having had no daughter, the truft gusad that part,
never could have effect : That the life eftate, by the words mer-
ged in tail, he fays it is to be obferved, the condition fhows the te-
{tator was aware, that he had given an gflate tail, Perrin and Blake,
And he confiders, moreover, that this condition {avours of per-
petuity. He aflerted that tenant for fife, with confent of tenant
in tail, may make a tenant to the pracipe. For the definition of a
perpetuity, he referred to the Duke of Norfolk's ca{':e, and Comyn’s
Dig. He alfo mentioned the Duke of Marlborough's will, which .
laid his devifees under a condition to convey to truftecs, to be by
them re-conveyed to fuch devifees refpectively, for life: But the
operation of law cannot be controlled by fuch conditions, Co. Lit.

fec. 72c; 6 Co. 40. 215 10 6o 113,

Mr Baker,—f{ame fide.

His argument went only to maintain, that Roger Hupe Elletfon
had an eflate tail, not an eftate for fife, 2 Bac. 56, 4083 2 Vern,

233. 2515 and Perrin and Blake, i Cam. Scac. contrary to the
judgment of B. R. where it was judged an eftate for life, but an

eltate tail in error.

Mr Lewis,—{ame fide,

He encountered the do&rine of its being an eftate by purchafe
with Sheily's cafe, 1 Rep. 104, where it is laid down, that where
: 3 an
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an anceflor takes an eftate of freehold, the heirs of his body take
by defeent, nét by purchafe. To diftinguith efates tail from cftates
for life, he cited Ca. Lit. 2263 Ferne’s Conveyancing, §7. 1125 2 Pere b
Will. 4973 1 P. Will. 3095 Hob. 1545 2 Raym. 1407 infifting, E
that by all thefe authorities Roger Hope Elletfon took an eflate tail : b
He faid, that a condition aot to dock is repugnant to late, 6 Rep. »
403 and, according to this cafe, Plwd. 408, is not law now; =
‘that nderfon 139. 140, is likewile againft it; and Moer, 8og. 3 2
810. fays, that Scholaffica’s cafe was fuftained, ot on account of
the laz, but on an incurable defedt in the verdict.

Mr BrowNE;, in reply.

He repeated and enforced, with illuftrations from his own
-cafes, the arguments to evince that Reger Hope Elleifin had only
a life eftate, and that Mrs Elletfon and Mr Ord held jointly in truft
and that during their lives, Mrs Elletfon, and her fon Thomas, had
only an eftate for fife.

The Court, after recapitulating the evidence, left it to the
jury ; obferving, however, that Roger Hope Elletfon by the will
took a remainder for life expedtant; and that when he joined his
mother in the exccution of the deeds to break the entail, he was
not in the receipt of the profits or produce, at leait not regular-
1y, becaufe by the will his mother had the whole right during
her life, as furvivor of her {on Thomas.

Mr BrownE applied for a direion to the jury to find for the
plaintiff; which the Court declining, he prayed, and had a %/l of
EXCEPTION.

Verdiét, Defendanis guilty.

" This judgment was affirmed in the Court of Error in Jamaica,

but was
Reverfed by the King in Council.

2 Auguft
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