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[1785.] ADJUDGED IN JAMAICA. 249

Doe ex dim. Morris et Ux, verfus Rok,

ULE, the leffor of the plaintiff to thow caufe why the writ

of poffefion thould not be quathed, and the defanlt and jude-

ment be ftruck off, with liberty to plead. Welffer, at whole in-

ftance the rule was obtained, {wore, that he had never had notice

from Worgan the tenant in polleflion, as under tenant to Mr

Brodbelt the leffee ; that he believes Worgan intentionally con-

cealed it from him. Fames Roper made an affidavit to the fame

effect ; and that no notice was ferved on or given to Brodbelt any
more than to Welfer. :

Morris, the leflor of the plamtiff, fwore, that Wergan told him
he would give notice to Brodbelt or Web/ler.

Mr Bager, Mr BrownE, and Mr RickerTs thowed caufe that
Morris was not in fault, and had done all that was incumbent on
him.

ATTOoRNEY-GENERAL, conira, contended, there was manifeit
management between Morris and Worgan, He cited 4 Bur. 1990 ;
Salk. 257 3 3 Blac, Com. 204, and Buller, N. P. 83.

The Court granted the motion on payment of the plaintiff”s
cofts out of purfe.

Rule abfolute.

Pisnock et Ux. verfus Dickson, per Guardian, December 2,

ULE, Fames Dickfon, Efq; to thow caufe why he fhould not
£ & pay to the plaintiffs their cofts out of purfe, by them ex-
pended in oppofing the motion for quathing the writ of partition
iffued in this canle. 3

Affidavits on the former umtigﬁf vide antea, p. 230

Mr Baxer argued, that cofls are not ordinarily granted againit
a prevailing party, and wever where fuch party aéts in awtré droiz.

(Mr Fraser citgd 2 Blae, Cop. 4395 5 Fin. Ab, 232, 336
2 Bur, 11623 lIhd. zﬂﬁ%" Sl _f’a?ﬁ wﬁz, cofts in 'tgge ilfci]e:{:
Mr Browwe cited the cafe of Morris et Ux. verfus Roe, laft
week).

ArTorRNEV-GENERAL fhows caufe. The Justice was the pre-
vailing party In Bur.11623 and fo was Plunket in Bur. 1330, be-
ing purged of his contempt. Inthe cafe from Doug. 3c0. the
difcharge was on terms ; and fo it was in the cafe of Doe ex dim.
Morris et Ux. verfus Roe,

. Mr Fraser, Mr Browng, Mr Harrison, Mr RickerTs, and
Mr Pinwock, contra.  They urged, that Dickfen’s confent to the
3 R partition,
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partition, and fubfequent flying off from his agreement, occafion-
ed the former motion and all its confequences ; that guardians,
executors, e, are often ordered to pay colls for mifbehaviour,
Crompten's Praclice; that, in faél, Dickfon was not the prevailing
party, but the infant ; that in the cafe of the King verfus Morgan
et al, Doug, 300. the colts were clearly againdt the prevailing par-
ty. Colls in cafe of new trial.

Rule abfolute.

EpwarDps verfis Bayvy, December 3.

DEBT due by the aflignee of a bond to Thomas Harris, dated

the 19th of April 1774, for L. 6oco Sterling, equivalent to
L. 8400 currency, afligned to the plaintiff after the 135th February
1774, viz. the 1gth of Adpril 1974, Oyer being had of the bond,
condition and indorfement, i e the aflignment, the defendant
pleaded, firf, That the aflignment was, in fact, made afier the
19th day of April 1774, at lome time and place to the defendant
unknown, A44/3. boe, e, and, fecondly, Thar the plaintiff ought not
to have his action againft him, becaufe, at the time when the al-
fignment was in fa¢t made, the whole of the principal and intereit
was not due to Harris ; averring, that on the 8th of May 1774
L. 1500 Sterling had been paid to Harris, and that the aflignment
15 not for the real fum due, abfy. boc.

To thele pleas the plaintift demurred fpecially, and fet down
for caufe, © That the traverfe in the laft plea is immaterial, and
that the pleas are multifarious, too large and argumentative,

Mr Browxe, in fupport of the demurrer, argued, that the
L. 1500 45 not averred to have been paid in part of the bond ; or
if it fhould be fo intended by the Court, the bond is neverthe-
lefs forfeited ; and if payments be fhown, the Jury will allow
them ; the aflignee is not ftated to have had notice of the pay-
ment. Mr RickerTs, on the fame fide, cited 4 Bac. Ab. 132 3 Com.
Dig, 106,  After the 19th April, at fame time and place, too, inde-
finite, 3 Lev. 40, 41. a multifarious traverle of time, place and
requeflt, adjudged bad, Mosro and Fobafon, laft term, 1 Saund.
28,

Mr Baker, contra. The ftamps on the bond, with other cir-
cumftances, he faid, fhow that the aflignment was made in Eng-
land ; that he conceived an Englih bond unaflignable, unlefs it re-
lates to mortgages, or fome Famaica property ; that as the ac
pafled in February 1774, the thip that carried the news of it to
England in April following muit have had an extraordinary voy-
age, from which he raifed a prefumption againft the aflignment,
and that it muft have been antedated ; that the payment on the
8th of May cannot be allowed by a Jury, as the property was in
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