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T - -
:i:ﬂ Pinwock et Ux, verfis Dickson, per Guardian, September 16,
M ¥ ) ULE #if to quafh proceedings in partition. There wete four

reafons filed ;

1/!, That the works are not divided, but afligned in entirety.

2d, That a grafi fum of L. 2500 has been awarded for owelty of
the works and buildings, and charged on the perfon of Mary
Dickfin, to be paid by her guardian, -

3d, That the partition of the land hath not been equally made.
4th, That the Jury did not act impartially.

Many very long affidavits were read on both fides. ‘The fum
‘of them as to the eflential point, was, that on the fuggeftion of
Mr Piunock, the Jury propofed, as the works and other buildings
could not be beneficially divided, that they fhould be feparately
valued 5 that one of the parties thould take them, the choice to
be determined by toffing up a dollar ; that the party to whofe lot
the works fell, Thould pay the-other a molety of the value in mo-
ney, or give bonds agreeably to the terms ftipulated.  Mr Dickfon
at firft hefitated, but afterwards fully and exprefsly acquiefced ;
the, choice turning up for Mr Pinnock, he declared the works to be
Mr Dickfan’s. Bonds were filled up according to the agreement,
but Mr Dickfon went away without executing. them, and refufed
to do it. The ether point was, that more and better cane-land
was given to the plaintiffs than to the defendant; but for the
difference, compenfation was made in the partition of the pafture-
land. j

Mr AtTorNEY-GENERAL, for the defendant. He maintained,
that a fum in groft cannot be awarded for swelty on partition 3 that
if any cafes to the contrary be fhown, it muft be from cafes in
the Court of Chancery, which ought met to be received as autho-
rity here, becaufle there the partition is by commiflion, which is
nor final ; and an iafant, on coming of age, may reject it, and af-
terwards have a writ at law, F, N. B. 62 H; Co. L#t, 171. 5. Liz,
fec. 2485 3 Repy 22, 4.5 Co. Lit. 174. a. fec. 262 ; dbid. 16q. b. Liz,
fec. 251, 2525 Fin. vol. 16, 223, The quieting pofleflion law of
Famaica would make the infant’s perfon liable if evicted after lapfe
of feven years. .

Mr Fraser, wnmﬂﬁT‘-ﬁat feveral things are in their nature im-
partible ; and that, though in {uch cafes the ufe in England is al-
-ternate, yet that, in the inftance of a fugar.work, it is imprac-
ticable, Co. Lit. 164 ; that compenfation in land, the whole quan-
tity being {mall, would be very inconvenient ; that the law is

much
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much changed and liberalized fince Cake wrote ; and the mode of
partition inn Chancery now differs from what it was. anciently,
1 Pere Wins 446. Bligh and Horafby s 2 Ver. 2335 that in this coun-
try there are feveral precedents of money given for owelty, Bon-
ner verfus Goaks Cuffans and Gregory s Bonynge, per guardian, verfus
Hepburn ; Tate verius Creighton.

Mr Harrison, fame fide, faid that the defendant, having ac-
quiefced, ought to be bound ; at leaft, that he himfelf thould pay
cofts, not the infant ; that a grofs fum for szelty, is not forbid-
den by the law ; and thar the local circumftances of the country
make it expedient, which fhould weigh a great deal. To fhow
that an enlarged fpirit of determination now prevails at home,
efpecially as to appeals from this country and other colouies, he
iﬂﬂ'ﬂt‘ltﬂf{r the cafe of Weelbridge and Balmer, at the Cockpit ; that
an infant is bound by the aéts of his guardian, for his benefit;
that courts of law, and courts of equity, determine the fame mat-
ters on the fame principle, Equitas fequitur legem. 1t a Chancellor
admits a pecuniary awelty, why fhould not a Judge do fo likewiie ?
In a marginal note in F. N. B. 62. it is faid, thata partition by com-
miflion can be fet afide only by a (i fa. not by a writ; Harg.
Co. Lit. fub woce ; that though the decree be nyfi againit an infant
on partition by commitlion, yet he would not be at liberty to call
it in queftion when of age ; and if ‘partition by writ were fued
out for that end, an injunction would be granted. Should the
defendant be evicted, 3 Rep. 2z. fhe may, for sweliy, come on the
Jand contained in the fame writ with the works.

‘Mr Pinvock, fame fide, cited Lit. fec. 257. to fhow that par-
tition binds a feme couverte, Inthe cale of Baonynge and Hepburn,
there was owelty in money ; 16 Vin, 223. Lands are to be allot-
ted, as moil convenient to parties. It has been {o done here, In
cale of eviction, the danger is to the plaintifl’; for the defendant
may enter on the plaintif’s land. He laid that judgment may be
had againft an infant-heir, on the father's bond, the execution be-
ing in rem, as well as in perfonam ; therefore, if the partition be
efrablithed, an acion may be brought for the owelty, to affedt the
{laves ; and that failing, to extend the land. .

‘Mr Browng, onthe fame fide, laboured the point much. 16 Fin.
219. Partition may be had of a mill, but it cannot be fevered ; ok

alternate theusghufe, for the procefs of making fugar, impoflible. = Co. Lat.
169. & There may be rent for owelty out of other lands than
thofe defcended. 1 2. Ims 146. A houfe and park fhall not be di-
vided, fo as to leffen their value. The Jury offered to give the
works and a {mall portion of the 'la.nd"!:n the other. It was Dick-
[fon's agreement that prevented this, which would have been valid.
1 Atk 5425 3 Atk 13. King verfus Williams, To fthow that law is
accommodated to local circumitances.

Mr BrownE refumed the arcument on the 17th. In the cafe of
Gregory and Cuflans, owelty in money is recognized by the Legifla-
ture ; 6 Rep. 40 3 Hob. 179. On eviction, he faid the infant would
have an action for money had and received. He concluded by

3 faying,
j.';."é FAé Ffftjfftéiffffffffﬂ- fead,
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faying, That if this partition be not eftablithed, writs of error,
will 'be brought in all caleés where a pecumiary swelty has been al-
lowed, and thereby many titles difturbed ; and that Jurors would
be alarmed, and refufe to attend on future partitions.

Mr ATTorNEY-GENERAL replied, That the partition of works
is not impracticable, or unknown ; it was done in Lawrence and
Lawrence, Harvey and Donaldfon, and in fome of the other cafes
cited, The Jury were not authorifed to fay that a party fhall
buy the works at a certain price. Sei. fa. 1s on the law fide of the
Court of Chancery, and if it may fet afide a partition on that fide,
a fortiori a commiffion on the Eq. fide. A commitlion operates
only in the perfon ; you may fequefter, but cannot divide the land,
if the party ftands out. To fhow the hardfhip and injuftice of
what is fought, he ftated, That fhould the infant die under age,
the money for owelty, if now paid, would go, together with the
inheritance, to the plaintiff Mrs Pinnock, who is her co-tenant
and heir at law ; and thereby the father, who is entitled to the
money, as the perfonal eftate of his child, would lofe it ; that
fuch an order cannot be made by ‘this CourT, or anmy other,

Mr Baker, on the fame fide, That owelty can be only of
things delcendible, and that msazey cannot go to heirs.

N. B. 1 have omitted Mr RickETT's argument for the plain-
tiffs, in its regular place, next to Mr Fraser's. :

He urged, That there is no cafe which (hows that a fum in grof
: . = 4L

may not be given +a-owelty; that rent may be for owelty, though
rent is not mentioned in 31 A, VIII. Where partition is anequal,
an infant may defeat it; Co, Lit. 171. Dower relates to land as
much as partition, yet, Buller 115. damages are given againft an
infant-beir, for non-aflignment of dower ; 1 Black. Rep. 356, where
the aflignment of a mortgage by a minor was held good. Awards
again{t infants, in regard to their land, have been fuftained: 3
Atk.614. 2 Fern. 233, A parole partition was fupported, and that
too in the cafe of an email. Cuffans and Gregory, Bonynge and
Hepburn, are cafes where money was given for owelty,

The opinion of the CovrT was given to the following effect :
We are ftrongly inclined to fupport thofe proceedings, as the con-
duct of the Jury was regulated by an impartial and landable at-
tention to the interelt of the parties, and beeaufe they are founded
on the conlent and agreement of Mr Dickfon, who, it muft be
owned, receded from them with a very bad grace. We do not,
howewver, fit here to fettle points of honeur, but to determine ac-
cording to law. No legal authority has been thown to warrant
an owelty of partition, by a fum of money in grofs. The cafes
in this country are aftonifhingly contradictory among themfelves.
There are two, Bouynge, per Guardian, verlus Hepbura, in which,
though the works and plantation utenfils were divided, there was
alfo an swelty of L. 100 on the works, and of L. 28 on the flaves,

3P both

Harvard University - Harvard Law School Library / Notes of Cases Adjudged in Jamaica, May 1774 to Dec. 1787. Law School Rare Foreign Primary Jamaica.
Harvard Law School Library.



242 NOTES OF CASES [1785.]

both payable by the guardian of the infant. In that of Bomner ver-
fus Cosk, there was an owelty of L. 1415; in Woslhead and Ma-
thews, an ewelty (though rather a fale of aboy) of L. 555 in the
cale of Harvey verfus Donaldfon, the works were divided even in
fixths, Indeed, in many inftances, works have been divided,
which no doubt is inconvenient; but, after this, it is in vain to
talk of it as an impofibility. It might, and mdeed it_ wuqld have
been done in the prefent cafe; or, which would likewife have
been regular, the Jury would have given the works, and a fmaller
quantity of land to one, and a greater portion of the land to the
other, had they not been prevented by the aequicicence of the
defendant’s guardian to the mode propofed. :

With refpect to the cales from Chancery writers, there 1s one
anfwer to them all, That partitions under commifiion are net
final, at leatk as to fnfants 3 whereas, at common law, as laid down
by Lord Coke, they certainly are; Gg Lit, 171, b, et paffim. In the
cale of Bligh ct al. verfus Farnfby, 1 Pere Wiis 446, Lord PARKER
onlv recommends, that fuch a particion may be made as not to lef-
[en the value of an elegant houfe, and the mmprovements round
it, t#erm 133 Pactition, and a [um i grofs for owelty, was
by confent ; indeed it was not properly a fum in grofs, becaufe it
acerusd by a rent of L. 20 a-year, #fuing ont of the land, for ar-
vears of which a bond had been given, and payment of it was
decreed to the exeentor. 2 Fern.233. A partition is only men-
tioned in the cale of an entail ; bur in the principal cale, pollel-
fion was only quieted till the infant thould attain bis age.  There is
a cafe in 2 Pere Wins 518, Lovrd Brook verfus Lord and Lady Hart-
ford, not cited at the bar, where, on ition by commilflion, it
was decreed, that the conveyance fronffrultees fhould be reipited
till the plaintiff be of age. 1 Atk 154. Partition by agreement, ac-
cording to which one of the parties was to pay the annual taxes ;
but {ome difpute arifing, a bill was brought to confirm the divi-
fion, and to reftrain partition at law. The Court of Chancery al-
ways compels the performunce of jult agreements. 1341k 13
goes only as to what is realty and what is perfonalty between an
execntor and an heir, and is not to the prefent purpofe. So much
for the Chancery cales. Mr Rick ETTS ::ite::i Buller 115, where,
in dower, damages were given againlt an infant ; but that was
for arrears between the death of the hulband, ané:he time when
the dower was alligned ; and, as Mr ArroRNEY-GENERAL faid in
his reply, is, by the ftatute of Merton. 1 Blae, Rep. 576. cited al-
fo by Mr RickeTTs, is a cafe in which the deed of an infant was
held good 3 but it was an aflignment of a morigage, as executor,
in which he was joined by the executrix, and the circumftances
were very fpecial ; befides, an executor, though under age, may

do many things 3 Co. Lit. 172. : e
We have been much prefled on the ground of the liberal fpirit
'that predominates in modern decifions in England, but we muft
not fuffer ourfelves to be flactered into a belief that it is expedient
for us to entrench on the firict rules of the common law, on Eri!n-
ciples
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ciples of abftract juftice, like the great Judges in Weftminfter-
hall. We do not pollefs their opportunities, their learning, nor
their pre-eminent genius. So far as they have liberalized the
law, when we find it in good reports, we are inclined to receive
their authority ; but to extend the principle, would be wild work,
On whom can we more depend for the law, than on Lord Coke,
where he ftands uncontradidted? Co. Lir. 171. 5. * An unegual
* partition io the Chancery fhall not bind an infant; but a par-
 titon _made by the King's writ, de partitione facienda, by the
* Sheriff, on the oaths of 12 men, fhall bind the infant, though
¢ lus part be wnegual ' and therefore it is, that Lit. gives the ca-
veat, fec. 250. to the party ; and furely it is incumbent on the
Court to take heed, that in an act which binds an infant, he fhall
not be prejudiced. -Mr Browwsg has dwelt much on Coke’s com-
ment on the words, * Ifuant hors de mefine le meafe,” iz Lir
fec. 251, where he fays, that rent for owelty may be granted out
of other lands than thofe defcended to the parceners ; bur how?
by deed. This, however, can be only where the parties are adult ;
for certamnly the infant cannot execute a valid bond, neither can
the guardian for her. In rents iffuing out of lands, there may
doubtlefs be an inheritance ; and it thould feem, on principles of
realon, that as it may be equivalent to the land itfelf, in lieu of
which it 1s granted, nothing but what is {o, can be deemed a le-
gal owelty, And indeed, where parceners are of age, they may
fell the whole, or a part of their moiety, the one to the other.
Nay, they may even fcll it for a fom in grofs, which is an an-
fwer to what has been faid of the cafes in this couniry 5 but
though, on partition, it may be called owelty, it is in ftrictnefs
a fale. So was the cafe of Woslbead and Matbherws, already no-
ticed. But then the partics muft be of age, and it muf be by
AGREEMENT. In the prefent cafe, however, the Jury have er-
red ; with a good intention, it is true, bur they have exceeded
their authority ; they have gone beyond the exigente of the writ,
which was to make partition ' in duas partes equales.” The goar-
dian, mdeed, made an agreement, but it is not binding. It would
have been more to his credit, it muft be faid, to have oppofed
the meafure taken in regard to the works, than to forego his a-
greement.  Perhaps he had ill advifers. Certainly not the Coun-
lel, who has fo ably defended him on this argument.

Rule made abfolute.
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