
CW3 9 ~ . - C ~ ~ T ~  WFSUS PAXNTER. [f?25.] 
At the ~O~nGi~ .  

2 Eq. Ca. Ab. 313, pI. 22 ; 378, pl. 24; 560, pl. 6. 
One devises a third of all his estate wha~oever to his wife, and two thirds of &I1 his real 

and  persona^ estate to his son J. 8. and his heirs ; the wife has but an estate for 
life in the third part of the real estate, the word “ estate ” being intended to describe 
the “ thing ” only, and not the “ interest ” in the thing, and when the testator intends 
to pzss a fee, he adds the word heirs ” to the word “ estate.” 

Upon an appeal to the King in council from a decree in the Court of ~ ~ ~ n c ~ r ~  in 
the island of ~~~~~~~ : 

The case was : One John ~ a i ~ ~ r  seised in fee of a red estah, and possessed of a 
~ r ~ n a ~  estate in June 1711, made f336J his will, and thereby gave and ~quea thed  
one third part of all his estate ~ ~ t s ~ ~ r  to his wife  an^, and devised to his son John 
~ ~ ~ n ~ r  and to his heirs two thirds of all his real and  persona^ estate, upon cond~tion 
to pay his debts ; and gave to J, 8. the sum of - , payable a t  twenty-one, and in 
the mean time he to have the yearly snm of ---,which did not amount to the interest 
of the legacy given to him. J. 8. died under twenty-one,-and his executo~ demanded 
the legacy presently. 

Tn the privy council were present inter al’ the Lord Chief Justice ~ ~ ~ y ~ ~ ~ ~ ,  Sir 
Joseph Jekyll Master of the Rolls, and the Lord Chief Justice Eyre ; and the questions 
were, 

lst,  heth her the wife, to wElom the third part of all the testator’s estate wl~atsoeve~ 
was ~ e v i s ~ ,  should have an estate in fee, or only an estate for life ? (On this head 
ride 3arry v. ~~~~~~~, post, 523.) 

2d&,  heth her the wife should have a third part of the personal e&ate free front 
the debts, or only a- third part of so much as should r e ~ ~ n  after ~ayment  of debts I! 

3d&,  heth her the executor of J.  8. should be paid this legaoy presently, or wait 
until such time as J, S. would, if he had lived, have atta~ned his age of twenty-one. 

As to the first, the C~~~ ~ ~ s t ~ $  and the ~ ~ s ~ r  of the ~ 0 ~ ~ s  without d i~cu l ty  
held, that by the devise of a third p r t  of a11 the t e s ~ ~ r ’ s  estate wha~oever the Iand 
did pass, as well a8 the ~ r s o n a l  e s ~ ~  by v ~ ~ ~ e  of the word ~w~~atsoever] ; but they 
~oncei~ed thet the d e  should have but an estate for life therein, the word [estate] 
bein rather a descrjFt~on of the E3373 thing itself, than of the test&ar’s interest in it ; 

he took care to add the word [heirs] to the word [estate.](l) 
But as to the other two points, the J ~ ~ g 5 s  and the &‘&er of the ~0~~~~ took time 

to consider, and h a ~ n g  met  geth her, they all m re^, and ~ y ~ ~ ~ ,  C. J., d e l ~ ~ ~ e r ~ d  
it as their u n a n i m o ~  opinion with regard to the second point, that the widow should 
have her thirds not liable to the debts, they being by the express words of the wilt 
fixed upon the other two  third^, by which the devise to the wife was rendered clear ; 
and upon this point Fere cited Dy. 59 b, 164 a; Goldsb. 149. 

As to the third p i n t  they likewise held u n a n i ~ o ~ ~ l ~ ,  that the executors of the 
legatee should wait for their legacy until such time asrtlieir testator should. in case 
he had lived, have attained tw~nty-o~e,  its being unrea~onab~e that the executors of 
J .  8. s t ~ n d ~ n ~  in his plaee shou~d be in a better m e  thanp$. 8. himself would have been, 
had he beeii living (vide post, 478, ~~~~ v; ~ ~ ~ ~ ~ ~ ~ s ,  and the distinct~o~~ there 
taken between the executor8 or ad~inis t ra~ors  of a legatee dying before the day of 
payment, and the devisee over) ; and it was to be presumed that. the first, testator 
had made a computation of his estate, and considered when the same would best, bear 
and allow o€ the payment of this legacy ; and there could be no rettson given why an 
unce r~ in  accident should acealerate the p a y ~ ~ e ~ t  of this legacy before the tine ~ * h i c ~ i  
was at first i ~ t e n d ~  for that purpose. h%e in support of this resolution, 2 Tern. 94, 
199, but 1 Leo, 2??, L&tdy ~ g ~ ~ s  case, contra,. 

The above ease vas ~ e p r t e d  to me by the ~ ~ g h ~  Hon. Sir J o s e ~ ~  J ~ ~ y l l   aster 
of the ROBS. 

(1) But see the case of ~ j j e ~ s ~  v. 3 e c ~ ~ i ~ ~ ~ ,  where the devise was, of dll my e s ~ a ~  
to 8. for life, and to T. D. after her death, he taking the bstator’s name, and if he 

and fl y the next clause it appeared, that where the testator intended to give a fee, there 
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refumd, to Jf. B. and her h i r s  for ewr. The i ~ a s ~ r  of thc Bdls held T. D. toolr 
only an estate for life ; but 11 Dec. 1735, Lord Tal6oE was of opinion T. D. had a fee, 
and varied the decreo at the ROES, Ca, temp. Tal. 157. But see ~ r o ~ ~ ~ ~ n  v. ~ o l ~ ~ a ~ ,  
1 Hac. Rep, 540. Lord ~ ~ ~ ~ i g a n  Y. A r ~ i ~ a g e ,  2 B. & C. 214. 

E3381 Case ~ ~ ~ - A ~ ~ ~ E ~  ~~N~~~~ v.ersus ~ o o K ~ ~ ,  and ~0~~~~ ~~~u~ ~ ~ ~ K ~ *  
.. [1?25]. 

Lord Chancellor King. 
2 Eq. Ca. Ab. 441, pl. 45. 

In the case of a will, though an express legacy be given to the executors, yet if a 
legacy is also given to the next of kin, this is equally a bar to the next of kin, as to 
theexecutors; and t~erefore if the surplus be not disposed of by the ~ 1 1 ,  the 
executors shall have it. &U. 

This suit (irtbr al') was for a distribution of the surp1r1.s of a personal estate : 
The case was : One having a sister, who was next of kin, and having several sums 

of money in the ~ ~ u ~ ~ - s e ~  and Bank, made his will, whereby he devised $100 per a n n ~ ~ i  
to his sister for Iife, and the residue of his bank-stock to his executor, and devised - 
per annum out of his S o U ~ ~ s e ~  stock to - , xemainder of his said stocks to - he 
devised the f u r n i t u ~  of his house to his e x e c u ~ r  aad the heirs of his body, giving 
an express legacy or a sum of money to his sister, and making one who did not appear 
to be any relation to him executor ; but there ww no disposition of the surplus of 
his personal estate. On the death of the testator, the qtrestion WM, how the residue 
of the personal estate should go Z 

In~s t ed  by Mr. ~ ~ t w ~ c ~  and Ur. T a ~ b o ~  on beha~f of the sister the next of kin, 
that here being an express legacy to the execu~r ,  it necessarily imp~ed that, he was 
to have no more, ~ ~ ~ e s s ~  tinius est e ~ ~ u s w  a ~ ~ r i u s ,  the executor could not have 
ail and some ; and though the sister h d  an express lega,cy as well as the executor, 
yet this did not bar the next of kin from &king (under another willill) by the statute 
of d ~ s t r ~ b u t ~ o ~  ; that in most of the cases which had been decreed where the e x ~ u ~ r  
h d  an express legacy, the next of kin had one too, which yet [SB] was no obj~t ioi i  
against letting such next of kin into a distribut~on; -&;hey a d ~ i t ~ d  the case of Ball 
and  in ~ r d ~ a r ~ r ~ , s  time, where the testator marr~ing the widow and ~xecutxix 
of one Atkins, who as executrix was possessed of a considerable quantity of plate, and 
the testator Rmitk by his will gave to his said wife ali the plate and goods which he had 
with her, and made her executrix, without disposing of the surplus; this being in the 
case of a. wife, Lord ~ a ~ c o ~ ~ ~  decreed the surplus to her ; but they o ~ s e ~ e d  at the same 
time that the plate and goods were what she had already had as eueoutrix of her former 
~l~isband, and therefore the d e v ~ e  thcreof to her was in strictness void ; that according 
to Lord ~a~cZes~eld , s  opinion every executor was but a trustee, and that if an executor 
dies intestate all the personal estate the property whereof is not altered, will go to the 
ad~iinistrator de ~ ~ n ~ s  am, &e., and not to the next of kin to the executor. (See the 
case of the L t w b  of ~~~~~~ +emu ~ u ~ ~ s s  of ~ u ~ l a n ~ ~  ante, 210, and ~ a r r ~ n ~ ~ ~  
versus ~ n i ~ ~ ~ ~ e ~ ,  vol. 1, 553,) 

Solicitm ~ ~ r ~ Z  c o ~ ~ r ~ .  It is I very strange ~nstruct ion that b&we the tes~ator 
not knowing {perhaps~ bow far his personal estate will hold out, gives irb all evert& 
an express legacy to I& executor, therefore the latter shali not have the residue LS 
executor : surely he shaIl ; but in this case it is the s~ronger, sin& as to these stocks 
out of which particular annuities are given to some persons for their lives, the remainder 
is devised to the executor, which shews that the remainder of the whole was in~ended 
to go to him; and it is like the case of the  hess ss of  be^^^^^ (see ~ a r r i ~ ~ ~ ~  v. 
~ n ~ g k ~ ~ ~ ,  ubi supra), where the late Duke of ~ e a u ~ ~ ~  gave the use of his plate to 
his wife for life, and after her death gave the plate to his ~ a ~ d s o n  ( a f ~ r ~ a r d s  Duke 
of ~ ~ a ~ f o r ~ )  and made his wife executrix, w ~ t h o ~ t  ~sposing of the surpIus 13401 of his 
personal estate ; ~ ~ e r e u ~ n  though the court of chancery decreed the surplus to go to 
the next of kin, yet the House of Lords reversed that decrw and gave it to the wife. 

.Lord ~ ~ n ~ l l ~ ~  X could wish an act of parliament was m&de to reduce this point 
to a cextainty, for if it were once settled either way, it ~ ~ o u ~ ~  be well enough ; but in 


