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LORD MANSFIELD AND LORD DENNING: SOME PITFALLS AND
POSSIBILITIES PRESENTED BY THE GREAT JUDGE APPROACH TO
LEGAL HISTORY AND THE LAW OF CONTRACT.

DR WARREN SWAIN∗

Many modern legal historians are willing to downplay the role of individual judges, preferring instead to
treat judges as mouthpieces of social forces.1 It was not always the case. Forty five years ago, in his
Hamlyn Lecture of 1959, Judge and Jurist in the Reign of Victoria, Cecil Fifoot argued that ‘Law, no more
than any other human creation, is the automatic result of natural forces or intellectual movements. It is
made by men… English lawyers of all men, should believe in the power of the great judge’.2 Anyone
attempting to summon up the ghost of Thomas Carlyle these days risks being labelled a conservative at
best, or naïve at worst.3 This type of legal history is certainly difficult to do well. It is sometimes tempting
to accept reputations at face value. It is easy to forget that judges are frequently inconsistent. Their views
∗

Department of Law, Durham University. I am grateful to my former colleague at the University of
Birmingham, Mr Peter Cook, who first suggested the subject. Since writing this paper, I have come across
CMA McCauliff’s, ‘A Theme of Fairness Revisited: Lord Mansfield’s Legacy for a Holistic Theory of
Contract Today’ [2000] Denning LJ 67, which considers some of the same issues. I find myself at odds
with Professor McCauliff’s interpretation on many points but his article is a useful antidote to some of the
more radical arguments herein.
1
For an overview of recent trends in legal history, see KJM Smith and JPS McLaren, ‘History’s living
legacy: an outline of modern historiography of the common law’ (2001) 21 LS 251. This approach is the
dominant feature of the last thirty years.
2
(Sweet and Maxwell, London, 1959) 12.
3
On Heroes, Hero-worship and the Heroic in History (Ams Press New York 1969) p. 1 ‘For as I take it,
Universal History, the history of what man has accomplished in this world, is at bottom the History of the
Great Men who have worked here’.

1

can change over time and according to the context. An examination of some of the decisions of Lord
Mansfield and Lord Denning on the law of contract,4 throws up some surprises which raise questions about
the popular reputations of two of the most distinctive judges of the last two hundred and fifty years.

1. LORD MANSFIELD – TAKING CERTAINTY SERIOUSLY.

In Anderson v Temple in 1768 Lord Mansfield explained that:

The most desirable object in all judicial determinations, especially in mercantile ones, (which
ought to be determined upon natural justice, and not upon the niceties of law,) is, to do
substantial Justice.5

These remarks do not appear to come from a judge who placed much value on certainty in the law.
Contemporaries were quick to criticise Lord Mansfield on just these grounds. Writing in the 1770s, the
controversialist Junius complained that:

Instead of those certain, positive rules, by which the judgment of a court of law should
invariably be determined, you have fondly introduced your own unsettled notions of equity
and substantial justice…. In the meantime the practice gains ground; the court of King’s
Bench becomes a court of equity, and the judge, instead of consulting strictly the law of the
land, refers only to the wisdom of the court, and to the purity of his own conscien

When Lord Eldon recalled a remark that Lord Mansfield is supposed to have made to De Grey CJ that ‘he
never liked law as well as when it was like equity’,7 he did not intend a compliment.8 Turning to the
judgments themselves, a search of the printed reports reveals that, particularly in the first half of his time as
Chief Justice, Lord Mansfield made free use of terms like ‘equity’, ‘justice’ and ‘good conscience’.9 His
willingness to incorporate mercantile practice, whether through special mercantile juries10 or by consulting
more widely with underwriters11 and others engaged in particular types of insurance contract,12 suggests
that the need for certainty was secondary to the desire to build a law of contract that reflected the needs of
merchants.

At the same time, the importance of context should not be overlooked. James Park described the law of
insurance prior to Lord Mansfield’s appointment: ‘there have been but few positive regulations upon
insurance, the principles, on which they were founded, could never have been widely diffused, nor very
generally known’.13 The relative absence of Common law authority meant that insurance presented the
greatest opportunity for innovation. It was probably no coincidence that this was also the very area where
Lord Mansfield made particularly free use of Civilian sources.14
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In the years preceding the Industrial Revolution, negotiable instruments were widely used as means of easy
credit transfer.15 Writing in 1760, Timothy Cunningham described the bill of exchange as ‘the principal
medium of foreign and inland commerce’.16 A few years later George Crooke observed that, ‘There is
scarce any person either gentleman, tradesman, or farmer, but what must, at some times, have occasion for
bills of exchange’.17 Lord Mansfield himself admitted that bills of exchange were ‘of great consequence to
trade and commerce especially in this country and at this time’.18 Negotiable instruments were much better
established as a feature of common law litigation than insurance by the time Lord Mansfield took office.
Some matters still needed to be settled but the basic legal framework was already in place.19 There was also
a much larger volume of literature devoted to the subject. 20 Rather than building a legal framework from
scratch, Lord Mansfield was much more concerned to ensure that the existing law worked as well as
possible. With this end in mind, he set about removing any obstacles to smooth enforcement21 and
inconsistencies between different types of negotiable instruments.22 In the process, Lord Mansfield was
sometimes prepared to face down mercantile objections.23

Over time, Lord Mansfield’s position began to harden. As early as 1774, he stated that ‘in mercantile
transactions the great object should be certainty’.24 Eight years later he warned: ‘Nothing is more
mischievous than uncertainty in mercantile law’ and, as a result, ‘in all mercantile cases there are
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two objects, convenience and certainty’.25 He recognised that: ‘All questions on mercantile
transactions, but more particularly upon policies of insurance, are extremely important and ought to
be settled’.26 Much had been done. William Blackstone wrote:

The learning relating to marine insurance hath of late years been greatly improved by a series
of judicial decisions, which have now established the law in such a variety of cases, that …
they would form a very complete title in a code of commercial jurisprudence.27

Merchants, as well as judges, no doubt played a part as insurance contracts were drafted in an increasingly
sophisticated way.28 Mercantile practice remained relevant where the law remained to be settled29 or when
hard and fast rules were difficult to draw as, for example, when it came to determining whether or not a
term in an insurance contract should be treated as a warranty.30 But, even here, Lord Mansfield was
increasingly reluctant to place too much weight on mercantile usage at the expense of certainty.31

According to John Wesket, writing in the 1780s, much still needed to be done:

What, in any country, could be more preposterous and intolerably grievous; or more
reproachful to a great commercial Nation, in particular; than that the Administration of
private Justice, in the Affairs of MERCHANTS should be solely in the Hands of
Inconclusiveness!’32
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That a degree of inconclusiveness remained inevitable may have had less to do with Lord Mansfield’s
disregard for certainty than the continued importance of the jury.33 Whilst prepared to nurture the motion
for new trial, which, in time, would eat away at jury discretion,34 Lord Mansfield’s relationship with juries
was, in other ways, along traditional lines. His trial notes show that he was prepared, on occasion, to coax
jurors into reaching the desired conclusion.35 But jurors might still refuse to bow to judicial pressure, even
when the matter was put to them more than once.36 He was less inclined than his contemporary, Buller J, to
draw sharp lines between questions of law and fact, thereby removing questions from jurors and restricting
the scope of their decision making powers.37

2. LORD MANSFIELD: REFORMER OR REVOLUTIONARY?

Lord Mansfield was called ‘the founder of commercial law of this country’38 by his friend, Francis Buller.
Big strides to develop mercantile law were certainly made at this time but they should not disguise the role
played by earlier judges – particularly Chief Justice Holt39 as well as contemporaries like Buller himself. It
is often said that Lord Mansfield was also intent on radical reform of mainstream contract doctrine. There
is also some truth in this view. But once again it should not be overstated.
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With the growth of negotiable instruments, the paradigm of contractual relations as face to face dealing
involving an exchange expressed through the doctrine of consideration, was becoming outdated. In Pillans
v. Van Mierop,40 Lord Mansfield was prepared to abandon consideration when a contract between
commercial parties was put into writing.41 It seems likely that he was trying to extend the practice of
negotiable instruments, where consideration was all but emasculated, to all written contracts between
commercial parties, rather than proposing a radical restructuring of the law of contract.42 Lord Mansfield
was advocating an important exception developed incrementally from existing practice.43 It was Lord
Mansfield’s fellow judge, Wilmot J, who advocated a more fundamental re-alignment of contract. In an
opinion that drew on Civil Law and Natural law,44 he argued that the requirement of consideration should
be abandoned for all types of written contract.45 It was his revolt against orthodoxy which was stamped on
in Rann v. Hughes.46

The scale of Lord Mansfield’s second attempt to reform consideration is frequently misunderstood. It is
often claimed that Lord Mansfield was keen to import a doctrine of moral consideration into the Common
law.47 This view originated in the early nineteenth century48 amongst those anxious to extend the
boundaries of the doctrine of consideration.49 In reality, Atkins v. Hill50 and Hawkes v. Saunders51were less
about introducing moral consideration than extending the Common law into the territory of the Court of
40
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Chancery, by allowing assumpsit to be used to enforce promises on legacies. Consideration in both
instances rested on liability in Equity rather than on a moral obligation. Taken in isolation, there are some
passages in Lord Mansfield’s judgments which, at first sight, appear more radical. He accepted that some
promises could be enforced in assumpsit which ‘would otherwise only bind a man’s conscience’. Contracts
rendered unenforceable through the Statute of Limitations, infancy or bankruptcy were cited as examples.52
Many of these agreements were already enforceable.53 They were simply rationalised in a new way. They
also fit within an older tradition once it is recognised that, from its inception, the doctrine of consideration
had allowed some flexibility around the edges so as to encompass situations that are difficult to fit within
the reciprocal analysis.54 Significantly, no attempt was made at the time, or later on, to use consciencebased consideration outside these examples.

The precise nature of a third reform continues to be debated. In Moses v. Macferlan,55 in an
important passage, Lord Mansfield explained that in money had and received:

If the defendant be under an obligation, from the ties of natural justice to refund; the law
implies a debt, and gives this action, founded in the equity of the plaintiff’s case, as it were
upon a contract (‘quasi ex contractu’ as the Roman law expresses it.)…This species of
assumpsit (‘for money had and received to the plaintiff’s use’) lies in numberless instances,
for money the defendant has received from a third person; which he claims title to, in
opposition to the plaintiff’s right; and which he had, by law, authority to receive from such
third person.56
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Lord Mansfield would variously describe money had and received as, ‘equitable’,57 ‘very beneficial’,58 ‘a
very liberal action’59 and ‘much encouraged’.60 At first sight, the action seems to be based on general
principles, ‘the ties of natural justice’. But a remark made by Lord Mansfield two years later - ‘This is an
action on the case which I have often observed is almost equivalent to a bill in equity’-61 provides a better
clue to his intentions. There was a very concrete link between money had and received and Equitable
remedies.62 Money had and received was likened to a bill in Equity on several occasions,63 as was the
closely related action for money paid against a surety.64

Writing in the late nineteenth century, Sir William Anson claimed that money had and received at
this time threatened to expand into the vagueness of ‘moral obligations’.65 In fact, by the late 1770s,
Lord Mansfield was beginning to favour a more cautious approach and even warned that the action
‘ought not to be carried too far’.66 Part of the problem was that, because money had and received
was a straight forward action to plead,67 plaintiffs began to use money had and received as a way of
gaining procedural advantages in claims on warranties.68 This dodge was soon stopped and by the
mid-1780s, a broader restriction emerged, preventing money had and received from being when the
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parties were still in a contractual relationship.69 The action would shrink further in the early
nineteenth century and, when it was revived, the link with Equity would be lost.

3. LORD DENNING – FROM PRECEDENT TO PRECEDENT.

Speaking in the Romanes Lecture of 1959, Lord Denning said that ‘If lawyers hold to their precedents too
closely, forgetful of the fundamental principles of truth and justice…they may find the whole edifice comes
tumbling down about them’.70 Towards the end of his career he would say something similar.71 No one
would pretend that Lord Denning was not a reforming judge willing to jump the obstacles placed in his way
by precedent when he could.72 In areas of the law like real property, where certainty has traditionally taken
precedence over social justice, his methods would cause widespread unease.73

It therefore comes as a surprise to find that Lord Denning sometimes had a better insight into
precedent than his critics. He was a long time opponent of the rule preventing a third party from
suing or otherwise relying on a contract to which they were not a party.74 Along with others, he
attempted to undermine the rule by the creative use of exceptions.75 But he also went further. He
argued that those who claimed that privity of contract was a ‘fundamental principle’ were
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mistaken.76 The leading authority, Tweddle v. Atkinson, had ‘departed from the law as it had been
understood for the previous 200 years’.77

When Lord Denning claimed that Lord Mansfield and Buller J ‘knew nothing’ of the parties only
rule, he was half right.78 By the late eighteenth century, the courts were adopting a relaxed attitude
towards the right of action for non parties in assumpsit, which, by this time, was the main remedy for
informal contracts.79 The old rule that consideration must move from the promisee remained in
place, though in practice, the rules of pleading were sufficiently flexible that relatively few claims
were probably defeated.80 The position in covenant and debt where a deed was required was
different. The parties only rule continued to be strictly applied.81

In Drive Yourself Hire (London) Ltd. v. Strutt, Denning LJ described Tweddle v. Atkinson as
‘unfortunate’.82 Later, he attempted to distinguish the decision on the basis that neither party to the
contract had performed.83 Paradoxically, Tweddle v. Atkinson itself can be used to mount a defence
of Lord Denning’s position. Numerous inconsistencies between the different reports of the case
mean that it offers equivocal support for the parties only rule at best.84 The fact that the decision
came to stand for the parties only rule had less to do with what was actually said in the case than the
way in which it was interpreted by late nineteenth century textbook writers.85 A further fifty years
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would elapse before the House of Lords unequivocally sanctioned this position,86 but to pretend that
the rule was ‘fundamental’ as Lord Denning’s critics claimed is quite wrong.

Although the Report never made the statute, book it provides the backdrop to one of Lord Denning’s most
famous decisions.98 In some obiter remarks in Central London Property Trust v. High Trees House Ltd.,
Denning J said that:

The logical consequence, no doubt is that a promise to accept a smaller sum in discharge of a
larger sum, if acted upon, is binding notwithstanding the absence of consideration: and if the
fusion of law and equity leads to this result, so much the better.99

This passage immediately attracted criticism. Later the same year, Sommervell LJ referred to
Denning J’s ‘rather far reaching observations.’100 His unease is unsurprising. At first sight Denning
J’s position is difficult to reconcile with Foakes v. Beer,101 where the House of Lords had held that
an agreement to accept a smaller sum in satisfaction of a larger one was unsupported by
consideration. Denning J’s solution was to argue that the representation was binding, not because
there was consideration but because it could be brought within ‘a series of decisions…which,
although they are said to be cases of estoppel are not really such’.102 But once again this led Denning
J into conflict with a leading authority. In Jordan v. Money103 the House of Lords had held that only
representations of fact as opposed to intention were binding.

In fact, the historical foundations of these nineteenth century decisions are perhaps no more secure
than Tweddle v. Atkinson. In Foakes v. Beer, the House of Lords relied on some remarks of Sir
Edward Coke in Pinnel’s Case.104As Ames pointed out, Pinnel’s Case was a very unhelpful
authority.105 It concerned an action of debt at a time when differences between the forms of action
remained important. In assumspit cases of the same period, such agreements were treated as

98
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binding. 106 In Foakes v. Beer, Lord Blackburn said that he knew of no case between Pinnel’s Case
and Cumber v. Wane107 115 years later where the issue was discussed.108 Uncertainty persisted into
the late eighteenth century109 and the first unequivocal statement of the rule in assumpsit was made
as late as 1804.110 Even then, the rule was eroded by a series of exceptions111 and was criticized and
even doubted by some influential observers. Frederick Pollock, in the first edition of his textbook,
went as far as to describe Pinnel’s Case as an ‘absurdity’.112 Pollock would only modify his stance in
light of Foakes v. Beer.113

The case law before Jorden v. Money did not all point in one direction. There were some suggestions that a
statement of intent, if relied on, was binding.114 In any event, over time, it would be undermined by
manipulating the distinction between fact and intention.115 Denning J preferred a new solution. He turned to
Hughes v. Metropolitan Railway Co.116 and Birmingham and District Land Co. v. London and North
Western Railway Co.117 He would admit that a judgment of MacCardie J in Hartley v. Hyams,118 in which
Hughes was described as a ‘broad rule of justice’, first brought the case to his attention.119 Lord Denning
would also claim that these authorities were ‘lost in obscurity’.120 In fact, Hughes had first appeared in the
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leading practitioners textbook, Chitty on Contract, as early as 1909. Though hardly a ‘broad rule of justice’
the description is still notable for its brevity:

And as a general proposition of law, although the subsequent acts of the parties to a contract are not
admissible in evidence to vary its terms, they may prevent one of the parties from insisting upon a
strict performance of the original agreement.121

The edition of the work, published in the same year as High Trees, contained a similar passage.122

Hughes was derived from Equity. Writing in the 1870s, Pollock alluded to the tensions created by
the existence of an equitable doctrine which appeared to be broader than estoppel, its Common law
cousin.123 Denning J’s response was to claim that Law and Equity were fused.124 A close
examination of the background to the Judicature Act 1873 reveals that those who drafted the
legislation did not intend substantive fusion,125 though several judges seem to have thought so.126

Geoffrey Cheshire and Cecil Fifoot, two academics, wrote an extensive case note on High Trees
which appeared in the Law Quarterly Review. They argued that the decision was based on ‘a slim
but sufficient catena of authority’.127 Cheshire was a friend of Denning’s128 and had, along with
Fifoot, criticised Foakes v. Beer in the first edition of their textbook two years before, whilst
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conceding that the decision could only be altered by the intervention of Parliament.129 The
appearance and tone of the note helped to bring the decision to prominence and ensure that Denning
J’s judgment avoided the fate of a decision one year earlier, where Humphrey J had held that a
similar agreement was binding.130 But even if there was no deliberate plot to undermine Foakes v.
Beer, the decision in High Trees no doubt delighted those who were dismayed by the failure of
Parliament to implement the Law Revision Committee Report.131

4. LORD MANSFIELD AND LORD DENNING: ‘ROUGH TRUTH’.

George Meredith, the Victorian novelist, coined the aphorism ‘Caricature is rough truth’.132 There is
a good deal of ‘rough truth’ in the representations of Lord Mansfield and Lord Denning. At the same
time, Lord Mansfield’s reforming zeal can sometimes be overstated. He was well aware that change
could be the bedfellow of chaos. It is no coincidence that some of his most significant innovations
were built on well established principles, even if they were drawn from Equity. When an action like
money had and received began to upset the equilibrium of the Common law, Lord Mansfield pulled
back.

Lord Denning is more difficult to pin down than Lord Mansfield. At times he appeared to be bent on
radical reform. In Combes v. Combes133 and elsewhere,134 Denning LJ would deny that it was his
intention in High Trees to destroy consideration. But there is a strong hint that he was moving in this
direction in the late 1940s, both in the way that he emphasised that promisors who intended to enter
129
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into a legally binding agreement, which was relied upon, should not be able to renege on their
promise135and the way in which consideration was treated with some scepticism.136 Towards the end
of his career he would admit:

During the 16 years whilst I have been Master of the Rolls I do not recall any case in which it
(consideration) has arisen or been discussed. It has been replaced by the better precept: ‘My
word is my bond’, irrespective of whether there is consideration to support it. Once a ma

Leading Cases.141 He would later claim that the process ‘taught me most of the law I ever knew’.142 In a
lecture delivered shortly after High Trees, Denning said that:

The researches made by the legal historians of our universities have proved of utmost value. By
uncovering the reason for a rule, they may enable the judge or legislator to fit the rule in its proper
place and so ensure that the dead hand of the past does not paralyse the development of the
present.143

Lord Denning may have regarded the ‘dead hand’ of the past with some dread. At the same time these are
not the words of a man who regards the past as irrelevant and, in this respect, he was not always the figure
of popular public and academic imagination.
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